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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	OTIS L. NEWTON, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

STATE OF ALASKA,

  (Self-Insured)

                                                  Employer,

                                                             Respondant.

	)

)

)

)

)

)

)

)
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)
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199908213
      AWCB Decision No. 03-0044  

       Filed with AWCB Anchorage, Alaska 

       February 24,  2003



On January 29, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for review of a determination by the Reemployment Benefits Administrator (“RBA”) under AS 39.25.158 that the employee is certified to return to work.  Assistant Attorney General Paul F. Lisankie represented the employer.  Attorney Kevin Dougherty represented the employee.  The record closed at the conclusion of the hearing.

ISSUES

1. Does the Board have jurisdiction to hear an appeal of the RBA’s certification determination under AS 39.25.158?

2. Did the RBA err in not certifying the employee as eligible to return to work?

SUMMARY OF THE EVIDENCE


On June 26, 1997, the employee injured his shoulder and neck while working for the employer as a Heavy Equipment Operator.  On July 12, 1999, the employee requested an eligibility evaluation for reemployment benefits.  On December 21, 1999, the RBA Designee wrote, “A review of your file shows that compensability is not an issue in your case.”
  


On June 5, 2002, John T. Duddy, M.D., evaluated the employee and concluded that he could return to work full duty with no restrictions.  On June 11, 2002, Forooz Sakata, O.T.R., completed a physical capacities evaluation and concluded the employee could return to work as a Heavy Equipment Operator.  On June 21, 2002, Amanda Holland of the State Division of Personnel sent a memorandum to the RBA requesting a determination whether the employee was physically capable of returning to his former position as an Equipment Operator.
  Included with that memorandum was a position description and the employee’s physical capacities evaluation.


On July 9, 2002, the RBA reviewed the documents submitted by the State, and certified the employee was able to perform all the essential tasks of an Equipment Operator.
  At the bottom of the certification, the RBA wrote, “If either party does not agree with my decision, they may request the board to review my decision under AS 23.30.110.”
  Neither party appealed that decision to the Board or to the Director of Personnel.  


On July 24, 2002, Ms. Holland sent an E-mail to the RBA stating, “We believe you may want to reconsider your certification based on the information we discovered yesterday, July 23rd.”
  Ms. Holland alleged the employee had already received an injured employee preference in 1999, and was thus ineligible to receive another such preference under 2 AAC 07.046(e)(6)(A).
  Ms. Holland also claimed the employee suffered an injury in 2000, which did not occur while working for the employer. The employee was not provided a copy of this communication, nor an opportunity to respond to the employer’s allegations.


On July 25, 2002, the RBA reversed his July 9, 2002 certification.  The RBA’s reasons for this reversal were:

On July 23, 2002 our office received information that [the employer] had reemployed the employee in January 1999 per this same injury.  A review of employee’s injuries shows that the employer reemployed employee on 01/03/99.  Then on 03/09/99 employee has a temporary exacerbation of a 1997 injury.  Then on 06/07/00 or 09/07/00 employee may or may not have sustained a cervical injury while working for a non-State of Alaska company.  The State of Alaska reportedly, does not accept the 1999 temporary aggravation or the 2000 injury.

For these reasons, the letter 07/09/02 certifying employee to return to work as and equipment operator, PCN 25-1136 is no longer valid because the employer denies these injuries and apparently cannot be certified to return to work to the same job more than once.

* * *

OTIS L. NEWTON is not certified as having the ability to perform tasks required of PCN 1136-Equipment Operator.

If either party does not agree with my decision, they may request the Board to review my decision under AS 23.30.110.


On August 8, 2002, the employer notified the employee that he was ineligible for participation in the State of Alaska’s Injured Worker Program.
  The employer based its ineligible determination on the RBA’s finding that the employee had been already reemployed for his injury.
  The employee then appealed the RBA’s rescinding of his certification to return to work.


The employer argued that appeal rights for a §158 dispute exist under Title 2 of the Alaska Administrative Code, and therefore jurisdiction does not lie with the Board.  The employee argued the Board has jurisdiction and the RBA abused his discretion by reversing his initial certification determination.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Does the Board Have Jurisdiction to Hear an Appeal of a AS 39.25.158 Certification Determination Made by the RBA?


The employer alleges the Board has no jurisdiction to hear an appeal of a §158 certification determination made by the RBA.  The Board has previously addressed the issue regarding §158 jurisdiction.  In Whitley v. State of Alaska, AWCB Decision No. 91-0005 (January 9, 1991), the employer argued the Board did not have jurisdiction to review any decision by the RBA involving §158.
  The employer in that case, as in this case, argued that an aggrieved party’s appeal rights existed under Title 2 of the Alaska Administrative Code, and therefore jurisdiction did not lie with the Board.  The Board in Whitley disagreed, finding “In the event the RBA is asked to decide a section .158 certification dispute, we find we have a right to review the RBA’s decision under section .041(d).”
  


The Board had a number of reasons for its ruling in Whitley.  First, the Board found the appeal rules adopted by the State for personnel disputes in Title 2 of the Alaska Administrative Code were adopted under AS 39.25.140.
  While the Board is generally subject to the Administrative Procedure Act, AS 39.25.140(e) states that the rules adopted under the State Personnel Act “relate to the internal management of state agencies and their adoption is not subject to the Administrative Procedure Act.”  Furthermore, personnel rules and appeal rights are published in the Alaska Administrative Register “for informational purposes.”
  


The Board was “concerned about the potential consequences of these [personnel] regulations.”
  The Board was troubled that employees possibly eligible for a §158 preference were already engaged in the Workers’ Compensation system, and the RBA’s §158 certification could have direct ramifications on an injured workers’ compensation benefits.  The Board found that an RBA decision under §158 of the Personnel Act was interwoven with the RBA’s duties under §041 of the Workers’ Compensation Act:


The net result of applying the new personnel rules to the Workers’ Compensation RBA is to require the RBA to repeat many of the services already performed under section .041.  And, as far as we know, the Department of Administration has made no budgetary provision to pay for the RBA’s duplication of services.  Rather, the personnel rules should attempt to ensure the state and its taxpayers that public funds will be spent in the most efficient manner possible.  State v. Bogenwife, 513 P.2d 13 (Alaska 1973)


According to the new personnel rules, an injured worker is required to complete a significant amount of paperwork, including state employment applications, after reaching medical stability and before receiving the employment rights granted by section .158.  It is well-documented, however, that the interest of all parties is best served by returning an injured employee to work as quickly as possible.  Section .158 guarantees an injured worker certain reemployment rights which, we believe, should be exercised as quickly as possible after the release to work is received.


We would expect the rehabilitation specialist to help the injured worker complete any necessary paperwork and navigate any other bureaucratic kernels as part of the normal rehabilitation process, within the timeframe created in section .041.  We do not believe any additional section .158 responsibilities will unreasonably delay completion of the specialist’s normal section .041 functions.  In the usual course of events, even before giving a release to work, a doctor will predict the type of work the employee will be able to perform.  Accordingly, rehabilitation specialists are accustomed to identifying potential job opportunities and preparing the injured worker to return to employment, upon reaching medical stability.  Therefore, we find no justification for the delays contemplated by the new personnel rules.  Upon reaching medical stability in becoming eligible for reemployment rights under section .158(a), the employee should be allowed to immediately select from those jobs previously identified and, with the help of the rehabilitation specialist, return to work.


The Board’s authority to hear RBA §158 certification disputes was addressed again one year after the Whitley decision.  Under Governor Walter J. Hickel’s Administration, the Department of Labor issued Alaska Workers’ Compensation Board Bulletin No. 92-03.  This Bulletin addressed the procedures to follow when an injured State of Alaska employee requests reemployment benefits under AS 23.30.041.  The Bulletin states:

4. However, even if the employee has been denied §41 reemployment benefits, he may ask the RBA to certify that he is able to return to a position in State employment under §158.  The Alaska Workers’ Compensation Board has jurisdiction to review the RBA certification decision.

5.  If the employee is denied §41 reemployment benefits, pursues §158 preference rights [on] his own and is not placed in a job, he may again request retraining under §41.  The RBA will then again make a decision under §41 and §158 and the Workers’ Compensation Board has jurisdiction to review the RBA’s decisions.

The goal of these procedures is to help the employee get through the process as quickly and efficiently as possible so that he can return to work as soon as possible.  Any decision about how to proceed should be made with this goal in mind.


The authority of the Board to hear §158 disputes has been recognized by the Board, the Department of Labor and the RBA, who twice instructed the parties in this case to appeal his decision to the Board. The employer argues that Title 2 of the Alaska Administrative Code is the controlling appeal procedure here, and the Director of Personnel – not the Board – has jurisdiction to hear this dispute.  However, the State Personnel Department itself did not follow the appeal rules set forth in Title 2 of the Alaska Administrative Code.  2 AAC 07.046(e)(15), which dictates appeal procedures for personnel disputes, does not provide a means of requesting reconsideration, stating only that, “the director [of personnel] shall resolve complaints arising under this subsection in the manner set out in 2 AAC 07.450(b) or (c) as appropriate.”  Neither 2 AAC 07.040(b) nor (c) provide for reconsideration of decisions. 


Instead of appealing the RBA’s initial determination to the Director of Personnel, the employer requested reconsideration under the Administrative Procedure Act (“APA”) – a technique used by parties in Workers’ Compensation proceedings.
  The State obtained the benefits of review through the Workers’ Compensation system, yet now seeks to deny those same review rights to the employee. 


If it were determined by the RBA that an injured worker could not return to work, the Board would plainly have jurisdiction to determine whether that worker was eligible for reemployment benefits.
 Whether or not an injured worker is able to return to work is an area over which the Board has specific expertise and jurisdiction. The Board routinely reviews RBA decisions regarding the functional ability of employees to return to work.  It makes little sense to say the Board has jurisdiction where an injured worker cannot return to work, but no jurisdiction when there is finding that the injured worker can return to work.


The employer argues that granting the Board jurisdiction to resolve RBA §158 certification disputes requires the Board to interpret personnel rules, which are outside its jurisdiction.  The only issue the Board has jurisdiction to resolve is the actual RBA §158 certification of whether the employee can return to work.  The Board finds it has jurisdiction to review the RBA’s certification decisions under AS 39.25.158.

II.
Did the RBA Abuse his Discretion?


The employee argued the RBA abused his discretion by reversing his initial certification decision.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  We have held that misapplication of the law is an abuse of discretion.
 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
 


On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in review of RBA determinations. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, the Board concludes the RBA abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.


B.
Did the RBA have Substantial Evidence to Support his Certification Denial?


The RBA had substantial evidence to support his July 9, 2002 decision, which certified the employee as having the ability to perform all the essential tasks of an equipment operator.  The RBA had a completed physical capacities evaluation form signed by Forooz Sakata, dated June 11, 2002.  There was also a return to work with no restrictions signed and dated June 5, 2002 by Dr. Duddy.  Accordingly, the RBA had substantial evidence to support his certification that the employee was able to return to work.


Conversely, the RBA had no substantial evidence to reverse his July 9, 2002 decision wherein he stated, “OTIS L. NEWTON is not certified as having the ability to perform tasks required of PCN 1136-Equipment Operator.”  The RBA had received no new evidence that the employee was unable to work.  Instead, the RBA relied exclusively on an ex parte communication from the employer asserting (1) the employee had already exercised his workers’ compensation injury preference for this injury, and (2) the employee was requesting this preference for a non-work-related injury.  Neither of these objections has anything to do with the employee’s functional ability to return to work.  The RBA’s sole obligation under AS 39.25.158(b) is to determine whether the employee is able to return to work.  The RBA has no authority to evaluate whether an employee has already received an injured worker preference, and has no authority to interpret Title 2 of the Alaska Administrative Code.  Therefore, the Board finds the RBA had no evidence to support his July 25, 2002 reconsideration.  


The July 25, 2002 reconsideration is reversed.  This matter is remanded to the RBA with instructions to certify whether or not the employee has the ability to perform for tasks of Equipment Operator.  The disputed issues mentioned by the employer in its July 24, 2002 E-mail should be directed to the Director of Personnel.

ORDER


The July 25, 2002 RBA reconsideration is reversed.  This matter is remanded to the RBA with instructions to certify whether or not the employee has the ability to perform for tasks of Equipment Operator.

Dated at Anchorage, Alaska this     day of February 2003.

ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William P. Wielechowski,

                               



Designated Chairman







______________________________                                






Philip E. Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of OTIS L. NEWTON employee / petitioner; v. STATE OF ALASKA, self-insured employer / respondant; Case No. 199908213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of February 2003.

                             
_________________________________

                            




Robin Burns, Clerk
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