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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DENNIS WILLIAMSON, 

                                             Deceased Employee,

                                    and

DARLENE WILLIAMSON, 

                                               Widow/Beneficiary, 

                                                            Applicants,

                                         v. 

SALTERY LAKE LODGE, 

                                              Employer,

                                     and

LEGION INSURANCE COMPANY,

                                              Insurer,

                                                          Defendants.                                      
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)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200028478

        AWCB Decision No. 03-0045

         Filed with AWCB Anchorage, Alaska

         February  25 ,  2003



We heard the employee’s claim for penalties, interest, and attorney’s fees, together with a request for a default order, against this employer in Anchorage, Alaska on January 29, 2003.  Attorney Chancy Croft represented Darlene Williamson, the wife and beneficiary of Dennis Williamson, the deceased employee (“employee”). Attorney Robert Stone represented the employer and insurer (“employer”).  We heard this matter as a two-member panel of the Board, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.
Following the January 29, 2003 hearing, we issued AWCB Decision No. 03-0038 (February 20, 2003).  In that decision we declared the employer in default of AWCB Decision No. 02-0212 (October 9, 2002) in the total amount of $93,297.33.  We retained jurisdiction over the employee’s claim for additional attorney’s fees.  We here address the claim for additional attorney’s fees under AS 23.30.145(b).


ISSUE

Is the employee entitled to attorney’s fees under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE

The employee was killed when he was run over by a Caterpillar tractor he had been operating for the employer on July 3, 2000.  We discussed the history of this case and the relevant evidence in the Case History and Summary of the Evidence section of our October 9, 2002 decision and order on this case.  Williamson v. Saltery Lake Lodge, AWCB Decision No. 02-0212 (October 9, 2002) (“Williamson I”). We hereby incorporate that discussion by reference. 


In Williamson I, we found the employee was working as an employee for Saltery Lake Lodge (SLL) at the time of his death.  We found the employee’s beneficiary was entitled to death benefits under AS 23.30.215(a)(1), interest under AS 23.30.155 and 8 AAC 45.142(b)(2), and reasonable attorney’s fees.  Our order did not identify a sum certain regarding the amount of death benefits, interest, or attorney’s fees.


The employee filed a Workers’ Compensation Claim (“WCC”), on November 14, 2002, asserting none of the awarded benefits had been paid by the employer.  The employee requested a default order under AS 23.30.170, and also claimed a penalty, interest and attorney’s fees.  (11/14/02 WCC).  
We issued a Supplementary Order Declaring Default on February 20, 2003, finding the death benefits and interest we awarded were unpaid; and finding the statutory criteria for a default order had been met.  Under AS 23.30.170 we declared the employer in default of our order in the total amount of $93,297.33. 


In our Supplementary Order Declaring Default, we also awarded a 25 percent penalty, and noted that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as 23.30.170.  Since the employee’s attempt to secure a supplemental default order raised issues of additional penalties, interest and attorney’s fees, we retained jurisdiction to resolve these issues in a separate decision and order.  See, Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  We here address the additional attorney’s fees issue.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

ATTORNEY’S FEES AND COSTS 

AS 23.30.145(b) provides:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.            


8 AAC 45.180 provides, in part:

(d)(1) An request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended....

On January 23, 2003 the parties filed a stipulation with the Board resolving the issue of the employee’s attorney’s fees awarded in Williamson I.  Pursuant to the stipulation, the employer agreed to pay the employee $27,434.00 in attorney’s fees.  We approved the stipulation on January 29, 2003.  However, at the January 29, 2003 hearing, the employee requested additional attorney and paralegal fees of $3,735.00 for services incurred after our October 9, 2002 decision and order.  

We find the payment of the benefits claimed by the employee, was resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney’s fees under subsection .145(b) for the benefits obtained.  We found the employer liable for the claimed benefits.  Consequently, we can award fees and costs under subsection .145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).

Subsection .145(b) requires the award of attorney’s fee to be reasonable.  We have examined the record of this case, and the employee’s written itemization of fees and costs.  In Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997), we found fees similar to those claimed by the employee per hour to be a reasonable fee for a well-experienced workers’ compensation attorney, considering his competence and expertise.  Now, having considered the nature, length, and complexity of the services performed; the resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the time spent, the fees claimed, and the costs recorded were reasonable for the successful prosecution of this claim.  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).  We will therefore award the $3,735.00 in attorney and paralegal fees requested by the employee.   


ORDER

The employer shall pay the employee an additional $3,735.00 in reasonable attorney’s fees under AS 23.30.145(b). 



Dated at Anchorage, Alaska this _____  day of February, 2003.






ALASKA WORKERS' COMPENSATION BOARD







________________________







Suzanne Sumner







Designated Chairperson










____________________________                                






Philip E. Ulmer, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DENNIS WILLIAMSON, deceased employee and  DARLENE WILLIAMSON widow/beneficiary/applicants; v. SALTERY LAKE LODGE, employer, and LEGION INSURANCE COMPANY insurer/defendants; Case No. 200028478; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of February 2003.

                         

   _________________________________

      






Robin Burns, Clerk
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