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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL R. WEST, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

SNUG HARBOR SEAFOODS, INC.,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199914705

        AWCB Decision No.  03-0055

         Filed with AWCB Anchorage, Alaska

         on March  10, 2003



On February 20, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim requesting the Board set aside his Compromise and Release Agreement (“C&R”).  The employee represented himself.  Attorney Randall Weddle represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUE

Shall the Board overturn the C&R between the parties, approved on September 7, 2001?


CASE HISTORY AND SUMMARY OF THE EVIDENCE
The employee was employed as a fish processor for the employer.  On August 5, 1999, he filed a Report of Occupational Injury or Illness for injuries he allegedly sustained to his arms while processing salmon between July 1 and August 5, 1999.  On September 27, 2000, the employee filed a workers’ compensation claim (“WCC”) requesting permanent partial impairment (“PPI”) and review of his reemployment eligibility determination.  The employee claimed he had developed bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, and problems with his back medial left parascapular, as a result of repetitive motion of his arms and wrists doing his job duties processing fish for the employer.

The employee first sought treatment for his complaints on August 5, 1999.  Physician’s Assistant Dale Walaszek saw him.  Mr. Walaszek’s diagnosis was cervical spasm and tendonitis of the wrist, possible early carpal tunnel syndrome.  The employee was prescribed Flexeril and Naprosyn, given a wrist splint and released for light‑duty work.
  Mr. Walaszek also referred the employee for physical therapy and to a neurologist.  Nerve conduction studies were performed by neurologist Kenneth Pervier, M.D., on September 30, 1999.  Dr. Pervier’s impression from the nerve conduction studies was severe bilateral carpal tunnel syndrome (“CTS”).
  Dr. Pervier referred the employee to Leslie Dean, M.D., due to the employee’s continued wrist and upper extremity complaints.  

Dr. Dean saw the employee on October 18, 1999.  X-rays were taken and Dr. Dean’s initial diagnosis was bilateral severe CTS and possible bilateral cubital tunnel syndrome.  Dr. Dean recommended the employee be treated conservatively, and referred him for physical therapy.
  

At the request of the employer, the employee was evaluated by orthopedic surgeon William Mayhall, M.D., on November 19, 1999.  Dr. Mayhall’s diagnosis was bilateral CTS, possible ulnar neuropathy at the left elbow and medial left parascapular pain.  He found the employee’s CTS was related to his work, and that his parascapular pain was probably a mild muscular strain.  Dr. Mayhall noted the employee’s treatment should include the possibility of an injection and ultimately a carpal tunnel release.  He recommended the employee return to Dr. Dean for further evaluation and treatment.
 

  Dr. Dean performed a left carpal tunnel release and a left cubital tunnel release with a partial medial epicondylectomy on April 4, 2000.
  Dr. Dean released the employee to light‑duty work regarding his left arm beginning May 30, 2000, with a restriction that he not lift anything over 20 pounds.  Dr. Dean then performed a right carpal tunnel release and right cubital tunnel release with a partial medial epicondylectomy on June 6, 2000.
  Dr. Dean referred the employee to physical therapy, and released him to full‑duty work without restriction beginning August 7, 2000.
  On August 30, 2000, Dr. Dean declared the employee was medically stable with no permanent partial impairment.

The employee disagreed with Dr. Dean’s opinion regarding his ability to return to work and his level of impairment.  As a result, he sought follow‑up care from Dr. Pervier.  On December 18, 2000, Dr. Pervier stated the employee could no longer work due to his hand disability.
 Dr. Pervier referred the employee to Shawn Hadley, M.D., for repeat electrodiagnostic studies.  Dr. Hadley examined the employee on December 11, 2000.  The electrodiagnostic studies she performed showed improvement since the September 30, 1999 studies with respect to the median nerve as well as a possible underlying polyneuropathy.  She suggested the employee undergo an independent medical evaluation to address a PPI rating and the employee’s other physical complaints.

  Based on a referral from Dr. Pervier, the employee was examined by Larry Levine, M.D., on February 1, 2001.  The employee explained he was continuing to have complaints regarding his CTS, as well as left shoulder pain, which he told Dr. Levine he had been experiencing since the time of the initial injury.  Dr. Levine examined the employee and reviewed all of his medical records.  He noted the employee did have a ratable impairment, but wanted to have the employee undergo formal testing of the employee’s left shoulder and have a physical capacities evaluation (“PCE”) before he provided a rating.  Dr. Levine also stated the employee was unable to work in the food processing and construction fields, and noted he may be best served by an assessment for job retraining.

The employee underwent a PCE by Alan Blizzard at BEAR on February 22, 2001.  The results of the PCE indicated that the employee could perform at a light‑medium strength demand level.  The closest job description Mr. Blizzard could find to the employee’s previous job was carpenter, construction.  The results of the employee’s PCE did not meet the strength demand levels of that job description.
 

At the request of the employer, the employee was seen for an employer’s independent medical evaluation (“EIME”) by John Ballard, M.D., and Lynne Adams Bell, M.D., on February 24, 2001.  Dr. Ballard and Dr. Bell’s impression was bilateral cubital tunnel release and bilateral carpal tunnel release, chronic left trapezius pain and bilateral ulnar nerve irritability.  They opined that the employee was medically stable with regard to his carpal tunnel condition, and assigned him a six- percent permanent impairment rating.  Dr. Ballard and Dr. Bell also opined that the employee had no permanent impairment with regard to his shoulder (chronic trapezius pain) and neck condition, and that he could return to work with no prolonged flexion and no prolonged sustained direct pressure upon his elbow.
  

Dr. Levine reviewed the EIME report.  In a letter to Northern Adjusters dated March 30, 2001, Dr. Levine stated that he did not concur with the opinions of Dr. Ballard and Dr. Bell, as they did not account for the employee’s cubital tunnel release and epicondylectomies in their impairment assessments. On April 18, 2001, Dr. Levine assessed a twenty-nine percent whole person impairment rating related to the employee’s bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, loss of range of motion and shoulder difficulties.

In an addendum report dated June 15, 2001, Dr. Ballard and Dr. Bell reviewed Dr. Levine’s March 30, 2001 report and April 18, 2001 letter, the PCE and SCODDOT job descriptions, and medical information gleaned from the employee’s deposition.  They opined that the employee’s work with the employer was not a substantial factor in causing or significantly worsening his left shoulder, upper back, or bilateral upper extremity complaints. Dr. Ballard and Dr. Bell indicated that, at most, the employee would have a ten- percent of the whole person impairment related to his upper extremities. However, it was also their opinion that the employee’s upper extremity complaints and resulting surgeries stemmed from a severe sensory polyneuropathy which was not related to his work activities with the employer. It was their opinion that the employee was medically stable with regard to all of his upper extremity conditions and neck condition at the time they saw him on February 24, 2001.  Finally, Dr. Ballard and Dr. Bell stated in their report that the employee could return to work as a grader, carpenter, net fisher or stock clerk.
  


 The Board approved a C&R agreement between the parties on September 7, 2001.  Pursuant to the agreement, the employee waived his entitlement to any benefits (other than future medical benefits related to his upper extremity complaints), in exchange for a lump-sum payment of $15,300.00.  On April 7, 2002, the employee filed a WCC, alleging fraud.  A letter, also dated April 7, 2002, was attached to the WCC. In the letter, the employee alleged he had been coerced into signing the C&R by the employer’s attorney, Robin Gabbert.  He claimed Ms. Gabbert told him that if he did not sign the C&R, he would lose all of his benefits as well as any settlement.  He also claimed he was living at poverty level at the time the offer was made, and that he was given only 72 hours to consider the employer’s settlement offer.  The employee alleged the EIME report by Dr. Ballard was fraudulent, and that Ms. Gabbert illegally used his deposition to make false submissions to the Board, which affected his payment coverage and benefits.
 


The employee testified at the hearing.  He made arguments similar to those set forth in his April 7, 2002 letter.  He testified he was threatened to settle his case by Robin Gabbert, attorney for the employer, on July 16, 2001.  He claimed he called the Board and was told he would have to pay everyone’s wages if he lost his case.  He testified Dr. Bell and Dr. Ballard’s report was false, and that he knew it was false before he signed the C&R.  The employee testified that he told Ms. Gabbert over the phone that he would accept her settlement offer.  He explained that he thought this oral commitment over the phone was then legally binding, although Ms. Gabbert never told him that it was.  The employee also testified that he did not read the final C&R before he signed it, and that he knew he was going to come back and try to overturn the C&R later.  He claimed he was not deceived by the employer or the doctors who examined him, and that Ms. Gabbert told him she would cut off his benefits if he did not accept her settlement offer.


Robin Gabbert also testified at the hearing.  Ms. Gabbert represented the employer and its insurer at the time the C&R was signed by the employee.  She negotiated the C&R settlement amount with the employee.  Ms. Gabbert testified the employee initially contacted her office eager to settle his case.  She claimed he called her office at least three times between June 18, 2001 and July 13, 2001 regarding settlement of his case.  She called the employee on July 16, 2001 and made him a settlement offer.  She never gave the employee a settlement deadline.  She explained the process to the employee, told him the C&R would not be final until it was approved by the Board and advised him to talk to an attorney.  Ms. Gabbert testified she never threatened the employee, and never misrepresented any facts to him.  She did tell the employee that the employer had evidence to controvert his claim.  She also discussed the C&R with the employee and she felt he understood it and signed it freely.


The employer argued Ms. Gabbert did not commit fraud in obtaining the employee’s agreement to and signature on the C&R.  The employer maintained there was no fraud because there were no misrepresentations made by Ms. Gabbert regarding statements the employee made in his deposition.  The employer claimed that even if Ms. Gabbert were responsible for transcribing the employee’s deposition and the deposition contained inaccuracies, the alleged inaccuracies were irrelevant to Dr. Ballard’s diagnosis.  Additionally, even if there had been a misrepresentation, it did not induce the employee to sign the C&R because the employee testified he only signed the agreement because he thought the Board would not approve it.  The employer therefore argued that if anyone was guilty of fraud, it was the employee because he had no intention of honoring the C&R when he signed it.


Regarding the employee’s duress claim, the employer argued it did not cause any duress that the employee may have been under when he signed the C&R.  There was nothing improper about the way the C&R was secured, and it was not secured in haste.  Although Ms. Gabbert told the employee his benefits could be controverted based on the report of Dr. Bell and Dr. Ballard, no timeline was ever discussed.  The employer argued Ms. Gabbert told the employee he could discuss the C&R with anyone he wanted to, and to let her know his decision after he had a chance to think about it.  The employer also claimed that even if Ms. Gabbert had told the employee she would terminate his benefits if he did not sign the C&R, she did nothing improper.  Based on the opinions of Dr. Bell and Dr. Ballard, Ms. Gabbert had legal authority to terminate the employee’s PPI benefits.  Thus, even if Ms. Gabbert had told the employee that the employer would terminate his benefits, she was simply expressing her client’s legal rights.  The employer also noted the employee wrote numerous letters to the Board complaining about his treatment by the IME physicians and concerning the progress of negotiations, but never complained about Ms. Gabbert’s alleged improper negotiation tactics. The employee also made numerous changes to the first copy of the C&R when he received it.  The employer argued that if a person were in the employee’s alleged financial condition, he would not have held up the receipt of his settlement money.  Finally, the employer addressed the criteria set forth in Witt v. Watkins,
 and argued application of the Witt criteria supports its argument that the Board should not overturn the C&R.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee seeks to overturn his C&R.  AS 23.30.12 governs C&R agreements for workers’ compensation claims. Thus, whether the Board has jurisdiction or authority to set aside a C&R is a legal question involving the interpretation of AS 23.30.012.  In Olsen Logging Co. v. Lawson,
 the Alaska Supreme Court interpreted AS 23.30.012 and held that the Board has no authority to set aside a C&R for a mistake of fact.  However, in Blanas v. The Brower Company,
 the Court held the Board had the power to set aside a fraudulently obtained C&R.  The Court noted:

Even though the legislature did not expressly give the Alaska Workers’ Compensation Board authority to set aside a C&R for fraud, we conclude that the power to do so has “by implication, been conferred upon it as necessarily incident to the exercise” of the adjudicatory power expressly granted.

The Court went on to state that AS 23.30.012 does not limit this inherent power; it simply prevents the Board from reopening a settlement on grounds for relief covered by AS 23.30.130, AS 23.30.160, and AS 23.30.245.
  As those sections do not discuss fraud, they have no application in such a situation.

Based on the language in Blanas, the Board has also found it has the authority to set aside a C&R obtained under duress.  The Board has utilized this authority in previous cases.
 However, a party’s claim of fraud or duress can be considered as a basis for overturning a C&R only if the fraud or duress was committed by the opposing party.
 Therefore, the Board can consider a claim made by the employee only if he or she is asserting that the signature or approval of the C&R was obtained under duress or fraud by the employer.
  Prior Board decisions have adopted the following definition of fraud:

An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.  A false representation of a matter of fact, whether by words or by conduct… which deceives and is intended to deceive another so that he shall act upon it to his legal injury….

The Board has also adopted the following definition of duress:

Any illegal imprisonment, or threats of bodily or other harm, or means amounting to, or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will….A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.


Thus, to prove an allegation of fraud in the context of overturning a C&R, the employee must show that the employer’s fraud induced him to sign the C&R.
 To prove an allegation of duress in the context of overturning a C&R, the employee must show a hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.
 

The employee argued fraud and duress caused him to sign the C&R.  The basis of his fraud allegation was that the employer’s attorney, Ms. Gabbert, made misrepresentations about the employee to Dr. Bell and Dr. Ballard, and as a result, Dr. Bell and Dr. Ballard’s reports were false. The Board has reviewed the information regarding the employee’s deposition testimony, provided by Ms. Gabbert to Dr. Bell in her June 14, 2001 letter.  The Board finds no evidence that the employer made any misrepresentations during the evaluation process.  Regardless, the employee testified he knew the information in Dr. Bell and Dr. Ballard’s reports was false but he signed the C&R anyway.  Since reliance on a false statement of material fact is a necessary element of fraud required to set aside a C&R, the Board finds the employee has failed to prove his agreement to the C&R was based on fraud.  Additionally, the Board concludes the employee has failed to prove the employer committed any fraud, and even if it did, the employee has failed to prove that fraud induced him to sign the C&R.  

 The basis of the employee’s duress allegation was that Ms. Gabbert threatened him when she allegedly told him that he would lose all his benefits as well as any settlement if he refused to sign the C&R.  He also claimed duress based on his financial situation (he asserted he was living at poverty level) at the time the settlement offer was made, and because he was allegedly told he only had 72 hours to consider the offer.  He also argued that when he told Ms. Gabbert over the phone that he would accept the settlement offer, he thought that his acceptance was legally binding.  

Ms. Gabbert testified she never threatened the employee, and never misrepresented any facts to him.  However, she did tell the employee that the employer had evidence to controvert his claim.  She also testified she never gave the employee a settlement deadline.  She stated that she explained the process to the employee, told him the C&R would not be final until it was approved by the Board and advised him to talk to an attorney.  She also discussed the C&R with the employee and she felt he understood it and signed it freely.  The Board finds Ms. Gabbert was a credible witness.
  Her testimony was consistent with her notes from this case and the written language of the C&R.  Even assuming Ms. Gabbert told the employee she had sufficient evidence to terminate his benefits, and the employee viewed this as a threat to make him sign the C&R, Ms. Gabbert did have legal authority to controvert the employee’s benefits based on the opinions of Dr. Bell and Dr. Ballard.  

Even if the Board were to believe Ms. Gabbert told the employee he had 72 hours to make his decision regarding the settlement offer, that was a sufficient period of time to make a reasoned decision.  Regardless, the employee testified that Ms. Gabbert gave him all the time he needed to talk to friends, an attorney or anyone else before he signed the C&R, yet he accepted the settlement offer within minutes.  He had at least three days to talk to friends, an attorney or anyone else he wanted to about the C&R before accepting the offer.  The Board finds that offering seventy-two hours to make a decision was not overreaching or improper interference by the employer to coerce the employee to sign the C&R.  Moreover, the employee testified he was aware he had the right to go to hearing if he did not wish to accept the employer’s offer.    

Finally, the employee claimed he was under duress when he signed the C&R because he was living at poverty level.  However, such a situation does not legally qualify as duress unless the financial hardship was created by the employer as a means to coerce him to settle against his free will.
  Although the employee may have felt pressured to settle his claim because he needed money, the Board concludes such pressure is not credited to the employer, and does not constitute duress.  The Board finds no evidence that the financial pressure the employee may have felt when he signed the C&R was created by overreaching or improper interference by the employer’s representatives.  Therefore, the Board concludes that even if the employee was in some form of financial distress when he signed the C&R, what he was feeling was not attributable to any improper actions by the employer and cannot serve as grounds to overturn the C&R. 


The Board has determined that the clear and convincing standard of proof is required to overturn a C&R for duress or fraud.
  In Witt, the Alaska Supreme Court set forth several factors to consider in determining whether the party seeking to have a release agreement set aside has shown by clear and convincing evidence that the release agreement should be set aside.  Those factors are: 1) the manner in which the release was obtained, including whether it was hastily secured at the instigation of the releasee; 2) whether the releasor was at a disadvantage because of the nature of his injuries; 3) whether the releasor was represented by counsel; 4) whether he relied on representations of the releasee or a physician retained by the releasee; and 5) whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.
  The Board therefore finds it is appropriate to apply these factors in cases concerning the set aside of C&R agreements based on allegations of duress or fraud.  

1) The manner in which the release was obtained.

The Board finds the C&R was not hastily secured, and it was not secured at the instigation of the employer.  Ms. Gabbert testified it was the employee who initiated settlement discussions in this case.  The employee contacted her office while she was on vacation during June 2001, and told her paralegal he was eager to settle his case.  Ms. Gabbert testified the employee also called her office on two occasions during July 2001, wanting to talk about settling his case.  She returned his call on July 16, 2001, and made him a settlement offer. The employee testified that Ms. Gabbert gave him all the time he needed to talk to friends, an attorney, or anyone else he wanted to talk to about the C&R before he signed it.


The evidence demonstrates Ms. Gabbert mailed a copy of the C&R to the employee in July 2001.  The employee made numerous changes to the C&R and mailed it back to Ms. Gabbert.  The Board did not approve the C&R until September 7, 2001. Over three months elapsed between the time the employee first contacted Ms. Gabbert’s office about settlement, and the date the Board approved the C&R.  Clearly, the C&R was not hastily secured, and not instigated by the employer.  

2)  Whether the releasor was at a disadvantage because of the nature of his injuries.

In determining whether an employee is at a disadvantage in settlement negotiations due to his injuries, the Board has looked at whether an employee’s injuries effect his cognitive abilities.
 The employee’s injuries in this case were to his arms and trapezius.  There is no evidence the employee’s injuries in any way impaired his cognitive abilities.  Thus, he was not at any disadvantage because of the nature of his injuries.  

3) Whether the releasor was represented by counsel.


Although the employee was not represented by counsel, he testified at the hearing that he knew he could obtain counsel to review the C&R paperwork, he was just unable to find an attorney who would take his case.  Regardless, the employee presented no evidence to show he was at a disadvantage in the negotiation of his C&R because he did not have an attorney.  In fact, the evidence at hearing reflected the employee understood the terms of the C&R well enough that he made numerous changes and sent it back to the employer before signing it.  

4) Whether he relied on representations of the releasee or a physician retained by the releasee.


The employee testified he relied on a statement by Ms. Gabbert that if he did not sign the settlement agreement within 72 hours she could stop his benefits.  Ms. Gabbert testified that she told the employee there was a good likelihood his benefits would be controverted based on the June 15, 2001 report of Dr. Bell and Dr. Ballard which represented that the employee’s injuries were not work-related.  It was not inappropriate for Ms. Gabbert to explain to the employee that his benefits would be controverted if they did not reach a settlement agreement.  Based on the June 15, 2001 report of Dr. Bell and Dr. Ballard she was legally entitled to do so.  


The employee testified he had not seen the June 15, 2001 report before he signed the C&R.    Even if the employee had seen the report before he signed the C&R, it would not have been inappropriate for him to rely on the statements of Dr. Bell and Dr. Ballard when he decided to accept the employer’s settlement offer.  He had to consider the fact that the employer had medical evidence stating his injuries were not work-related, as well as the opinions of his own physicians in deciding whether settlement of his workers’ compensation claim was in his best interest. 

5)  Whether liability was seriously in dispute.


Finally, the disagreements regarding compensability of the employee’s injuries and PPI were accounted for when the terms of the C&R were negotiated.  If this case had been tried, there was a chance the employee’s claim could have been dismissed and he could have been awarded nothing.  Additionally, the amount paid to the employee for his injuries was not inappropriate. The employer had been provided with impairment ratings of 0% from Dr. Dean, 10% from Dr. Bell and Dr. Ballard, and 29% from Dr. Levine.  The employer believed the 29% rating had been improperly calculated, as it assigned ratings for sensory and motor deficits when there were no objective sensory or motor deficits found during the employee’s examination with Dr. Bell and Dr. Ballard.  The employer also had evidence that the employee’s injuries and need for treatment were not work-related.  Thus, the employer could have controverted the employee’s claim, and was prepared to pay him nothing.  However, despite this evidence, the employee managed to negotiate a $15,300 settlement for himself.  Furthermore, before the C&R took effect, it had to be approved by the Board, and the Board determined the terms of the C&R were in the employee’s best interest when they reviewed the document.
  


Based on our review of the case record, the Board finds no evidence of fraud on behalf of the employer which would have induced the employee to sign the C&R, and no evidence of overreaching or improper interference by the employer in the settlement process of this case.  Considering the factors set forth in Witt, the Board finds the employee has failed to show by the preponderance of the evidence, much less by clear and convincing evidence that the employer engaged in fraud or duress to coerce the employee into signing the C&R.  Accordingly, the Board concludes the C&R cannot be set aside on the basis of fraud or duress.


ORDER


The employee’s request to set aside his C&R is denied and dismissed.  


Dated at Anchorage, Alaska this  10th day of March, 2003.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL R. WEST, employee/applicant; v. SNUG HARBOR SEAFOODS, INC., employer; and AMERICAN INTERSTATE INSURANCE CO., insurer/defendants; Case No. 199914705; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  10th day of  March, 2003.
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