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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	VINCENT J. BRENNAN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

FLOWLINE OF ALASKA,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199904685
        AWCB Decision No.  03 - 0061 

         Filed with AWCB Fairbanks, Alaska

         on March 18, 2003


We heard the employer's Petition for Reconsideration on the basis of the written record, at Fairbanks, Alaska on March 13, 2003.  Attorney Michael Jensen represents the employee.  Attorney Richard Wagg represents the employer and insurer (“employer”).  We heard this matter with a two-member panel.
  We closed the record to consider this matter when we next met after receiving the petition, March 13, 2003

ISSUE
Shall we reconsider, under AS 44.62.540, AWCB Decision No. 03-0043 (February 24, 2003)?


RELEVANT CASE HISTORY AND BRIEF SUMMARY OF THE EVIDENCE

The employee suffered disc herniations at L3-4 and L4-5
 on March 5, 1999, unloading pipe for the employer, working as a pipefitter on dispatch from Laborer’s Union Local 942.  Orthopedic surgeon Nate Simpson, M.D., performed an L4/5 laminectomy and discectomy surgery on July 5, 1999.

The employer provided temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.  The employer adjusted the employee’s weekly compensation rate several times, classifying it as seasonal or temporary work under AS 23.30.220(a)(6).  Ultimately, the employer adjusted the employee’s weekly compensation rate to $209.08 on March 23, 2000, based on a gross weekly wage of $282.69 in 1998.  It also asserted a $7,005.81 overpayment for benefits paid under an earlier, higher compensation rate..  

The employee filed Workers’ Compensation Claims on April 28, 1999, and December 16, 1999, requesting to have his compensation rate recalculated under AS 23.30.220(a)(4)(A), treating his work as permanent employment, and including employer health and pension contributions in his gross weekly earnings.   He also requested penalties, interest, attorney fees and legal costs.  In an Answer dated January 18, 2000, the employer agreed to include the employer’s health benefit contributions into the employee’s gross weekly wages, but continued to deny the adjustment for full-time work and the adjustment for pension benefits.  We heard the employee’s claim on May 18, 2000.

At the hearing on May 18, 2000, the employee testified he began working with the Laborers’ Local 942 in 1975, and stayed on the “A” list ever since.  He testified he temporarily stopped his union work in 1997 and 1998 to build and sell a home.  He performed some non-union work in 1998, which the employer was using to establish his compensation rate.  He testified that, after building the home, he returned to his union-dispatched work and was sent to work for the employer in November 1998.  He testified he received a layoff notice from the employer on April 25, 2000, but that he intended to go north to work on the Alpine project when work in the Fairbanks area work ran out.  He testified he intended to work as many hours as possible as a Laborer for the next eight years to build his pension.  He then planed to retire.  He testified he had been laid off and recalled by the employer four times between November 1998 and the time of his injury, but he generally worked full-time during that period.   He testified that during the summer he was able to work in the Fairbanks area, but that in the winter the work was available on the North Slope.

The Business Manager of Laborers’ Local 942, Joe Thomas, testified that the employee was working for the employer on the Alpine project when he was injured.  He testified the employer and other companies on the project were still employing Laborers at the time of the hearing.  Mr. Thomas testified concerning several union records documenting the employee’s union dispatch hours for the fiscal years 1993 through 1999.
  He testified work had been plentiful in the 1970’s, slowed down in the 1980’s, and had picked up again in the 1990’s.  He testified the employee is on the union “A” list, and that union members on that list work between 1300 and 1500 hours per year on the average, and that the employee's work history was generally consistent with that pattern.  He testified the employer paid the employee $22.00 per hour, as well as providing $2.48 per hour for health benefits, and $4.21 per hour for the employee’s vested union pension benefits.  The dispatch records indicate the employee worked:


1,143.0 hours in 1993


1,157.0 hours in 1994


1,466.8 hours in 1995


1,939.5 hours in 1996 


     22.0 hours in 1997

0 hours in 1998 and 


   722.0 hours in 1999, before his work injury.

The employer’s insurance adjuster, Madeline Rush, testified that the employer calculated compensation based on the employee’s 1998 earnings because the specific job for which the employee had been hired was to last no more than four weeks.  She testified the employer initially did not include the employee’s pension or health benefit contributions into the compensation calculation, but that the pension benefits were added on June 18, 1999, based on union records received on June 14, 1999.  She asserted the statute does not require the employer to consider those pension contributions when establishing a compensation rate.  The employer’s office manager, Carol Steele, testified the employee was last dispatched to work for them on March 3, 1999, and that all of the Laborer’s union employees dispatched to work on that project were laid off as of May 1, 1999.   She testified the employer had recalled a core of the Laborers to work at the end of August 1999, and that five of them are working for the employer at the time of the hearing.

At the hearing on May 18, 2000, the employee argued his compensation rate should be adjusted, based on permanent employment with gross weekly earnings of $893.75, including weekly employer health contributions of $85.50 and weekly employer pension contributions of $120.79.  The employee contended his 1998 wages do not accurately reflect his normal yearly earnings.  He argued he began working for this employer in November 1999, and would have continued working with this employer, or another, on the same project.  Consequently, he contends, his compensation rate should be determined under AS 23.30.220(a)(4)(A), based on his best 13-week period during the 52 weeks preceding his injury.  The employee also argued he is due a penalty, interest, attorney fees and costs.  

The employer argued the employee was a temporary and seasonal worker as defined in AS 23.30.220(c)(1), working a short call for the employer, and his compensation rate was accurately and fairly calculated under AS 23.30.220(a)(6) based on his 1998 earnings.  It also argued that pension benefits can be voluntarily added to the gross weekly wage calculation by the employer, but we do not have the authority to require the employer to add those contributions.  

We issued several preliminary decisions and orders on this case.
  Ultimately, in AWCB Decision No. 00-0191 (September 1, 2000), we found the employee had a reasonable expectation of working on an ongoing basis with this employer, or other similarly situated employers, year-round, with intermittent seasonal slowdowns and weather interruptions.  In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we found the employee's work would be most accurately characterized as ongoing, hourly work, and not as exclusively seasonal or temporary.  We found the record reflects the employee actually worked for this employer from some time in November 1998 through the beginning of March 2000, a period slightly exceeding the 13-week period required by AS 23.30.220(a)(4)(a).  Even though there were interruptions during that period for bad weather, we found those interruptions were consistent with the nature of the work the employee performs.  Consequently, considering the specific facts of this case, we found that AS 23.30.220(a)(4)(A) is the appropriate section to apply in determining the employee’s compensation rate.  Using the actual hours worked and pay received during a 13 week period would address the employer’s concern that the employee’s compensation should not be calculated as if he worked 2080 hours per year. 

We directed the employer to calculate the employee’s compensation rate under AS 23.30.220(a)(4)(A), based on the amount that the employee earned during the 13 consecutive calendar weeks most favorable to the employee within the 52 weeks immediately preceding the injury, and dividing this sum by 13.  We awarded interest on all late-paid benefits under 8 AAC 45.142, reasonable attorney fees of $7,116.50, paralegal costs of $1,620.00, and other legal costs of $482.54 under AS 23.30.145(b).
  We denied the employee's claim for a 25 percent penalty under AS 23.30.155(e).
 

The employer appealed our decisions, and on December 28, 2000, the Superior Court issued a Stay of our Order, “as to the lump sum award.”
  However, the Court also stated, “This does not affect the ongoing additional periodic benefits awarded by the board,” as of September 1, 2000.
  The parties agreed the employee’s new compensation rate under the terms of our decision and order is $591.61, increased from a weekly rate of $241.59. Although the employer began paying at this higher rate, it also claimed an offset against the stayed amount and reduced the employee’s weekly benefits by 20%, or $193.27, under AS 23.30.155(j).  The employee claimed this offset amount, penalties, fees, interest, attorney fees and legal costs.  We heard the parties’ dispute over these issues on January 18, 2001.

In our decision and order of January 24, 2001,
 we considered the Court’s directive in Gilmore v. The Alaska Workers' Compensation Board, 882 P.2d 922, 929 (Alaska 1994), and found AS 23.30.220(a)(4)(A) fairly accounts for the employee's expected earnings during the period he received TTD and PPI benefits.   We ordered the employer to reinstate weekly compensation payments at the full rate of $591.61, without offset, pay the employee's claim for a 25 percent penalty under AS 23.30.155(f) on all late-paid compensation, pay the employee interest on all late-paid benefits under 8 AAC 45.142, and pay the employee attorney fees and costs.

The employer appealed this decision and order, as well.  The employee cross-appealed concerning our denial of a penalty.  All the appeals were combined.  The Honorable Sen Tan, of the Third Judicial District Alaska Superior Court affirmed our decisions on June 24, 2002.
  The court found substantial evidence to support our factual findings,
 and found a reasonable basis for our legal interpretations.
   

The employer filed a motion for reconsideration with the court, based on the Alaska Supreme Court decision in Dougan v. Aurora Electric, Inc.,
 which was issued shortly after the Superior Court’s decision in the instant case.  The Superior Court issued an Amended Decision
 on July 26, 2002, recognizing that the Alaska Supreme Court in Dougan ruled that “the Gilmore standard is not applicable to the revised [i.e. current and applicable] statute,”
 and finding that we relied on the (incorrect) Gilmore fairness standard.  The Superior Court vacated its June 24, 2000 decision, and remanded the case to us to determine whether the employee was an hourly, rather than a temporary worker for purposes of compensation, in light of the Supreme Court ruling in Dougan.
  The Superior Court reaffirmed our denial of the employee’s claim for a penalty.

The employee moved from Alaska back to his home in Ireland.  In Ireland, the employee underwent a reemployment plan for computer applications and programming from February 10, 2001 until March 24, 2002.  On August 5, 2002, the employer controverted further compensation
 based on an employer’s independent medical examination (“EIME”) by Stephen Marble, M.D., and Christopher Uchiyama, M.D., on June 26, 2001 in Salt Lake City, Utah, who recommended no additional treatment.

Fionna Quinn, M.D., the employee’s treating physician in County Donegal, Ireland, reported on September 24, 2002, the employee suffered a worsening of his disc problem, with radiation down his right leg.  She found he was not medically stable.
 On October 16, 2002, Raymond Kerr, M.D.,
 reported the employee was taking Vioxx and Distalgesic, had been undergoing physical therapy, and had been referred to orthopedic surgeon Fintan Shannon, M.D., who referred the employee to a pain specialist.
  In a report on November 25, 2002, Majella Grealish, M.D.,
 indicated the employee “is not fit to travel to USA.”
  A December 14, 2002 report from J. Meyler, D.O., indicates the employee is generally unable to sit for more than 10 minutes and unable to travel any distance.
 On November 27, 2002, the employer controverted further compensation based on the employee’s failure to attend an EIME with Dr. Marble in Salt Lake City, Idaho.
  The employer had Dr. Marble conduct an EIME records review.  Dr. Marble reported he could find no objective basis for the employee’s inability to travel, and found him still medically stable.

The employee filed Workers’ Compensation Claims on October 10, 2002 and December 3, 2002; claiming benefits under AS 23.30.041(k) from March 25, 2002 through September 8, 2002; and claiming TTD benefits from September 9, 2002 through the present.  In a prehearing conference on January 15, 2003 the Board Designee set a hearing for January 30, 2003 on the issues of (1) the Superior Court remand of the compensation rate, (2) the collateral issue of the apportionment of the award of the employee’s attorney fees to identify those fees and costs due on the (court-affirmed) pension and health / welfare compensation increase, (3) whether the employee must travel to the U.S. for an EIME, and (4) whether to order a second independent medical examination (“SIME”).
 

The facts and case history for this claim is more fully discussed in our “Case History and Summary of the Evidence” section of our February 24, 2003 decision and order.  We here incorporate that recitation by reference. 

At the hearing on January 31, 2003, the employee argued his work was not exclusively temporary, and so AS 23.30.220(a)(6) should not be used to calculate his compensation rate.  He asserted the parties stipulate that his work was not seasonal.  He contended he was an hourly worker and AS 23.30.220(a)(4)(A) is the subsection that actually fits the fact-pattern of his work.  The employee argued his treating physicians have restricted his travel, and it is unreasonable to require him to take intercontinental flights when adequate medical evaluation is available in Ireland, or even London.  It requested that we order the EIME examination to be based on a record review or take place in the British Isles.  

The employee requested that we award an attorney fee for the compensation rate increase based on the pension and health / welfare benefit contributions.  He noted his original weekly compensation rate was $185.00.  When credit was given for his pension benefits, the compensation rate increased to $209.08.  When his health and welfare benefit was included, the compensation rate increased to $241.59.  When his work was recognized as hourly, the compensation rate increased to $591.61.  He argued the employer appealed the pension-based compensation rate increase to the Superior Court, necessitating ongoing defense of that increase.  He argued that securing an increase in his compensation rate for the pension and health / welfare contributions significantly augmented his benefits.  He argued that 30 percent of the awarded attorney fees and costs should be attributed to that increase.  

The employee filed an updated affidavit of attorney fees and a breakdown of those fees and costs on January 31, 2003.  These documents indicated the employee incurred $1,670.00 in fees and costs in proceedings before us from August 10, 2000 through September 27, 2000.  The documents also detailed the employee’s attorney fees and costs in the Superior Court proceedings.  The documents claim the employee incurred $16,300.00 in attorney fees (65.6 hours x $250.00 per hour) and $1,428.00 in paralegal assistant costs (13.6 hours x $105.00 per hour) and $419.23 in other legal costs from July 3, 2002 through January 31, 2003. 

At the hearing on January 30, 2003, the employer asserted we must look at the employee’s employment on the day of injury,
 not at the type of work being performed, and that we have no choice but to find he was a temporary employee.
  The employer cautioned us that we can no longer apply the fairness test of Gilmore, but must presume the current statute is applicable.  It argued the employee’s work fits squarely within the definition of temporary employment at AS 23.30.220(a)(6).  It argued the employee has worked less than half time (in terms of hours per year) for 16 of the last 24 years, so compensation under AS 23.30.220(a)(4)(A) would be unreasonable.  The employer also argued Dr. Marble’s medical record review indicated the employee can travel.  It argued it has a right under AS 23.30.095(e) to an in-person examination of the employee by the same EIME physicians it previously used.  It additionally argued the medical disputes between the treating and EIME physicians necessitated an in-person SIME.

The employer argued that the compensation increases for the employee’s pension and health / welfare benefits were made before the first hearing.  The employer argued that no more than 10 percent of the employee’s attorney fees should be attributed to the work securing a compensation rate increase based on the employee’s pension and health / welfare benefits.  

In AWCB Decision No. 03-0043 (February 24, 2003), we found the employee's work over the years with the Laborer's union does not fit neatly or precisely into the scheme of the various classifications of work under AS 23.30.220.  We found the employee has made a continuous living from union dispatches for roughly 25 years.  Whether he was dispatched to short-term projects or long term work, he had been able to rely on that source of employment on a continuing basis.  We also found the record reflects the employee actually worked for this employer from some time in November 1998 through the beginning of March 2000, a period slightly exceeding the 13 weeks.  Even though there were interruptions during that period for bad weather, we found those interruptions were consistent with the nature of the work the employee performed.  Based on the evidence in the hearing record, we could not find the employee's work was "exclusively seasonal or temporary" under AS 23.30.220(a)(6).  In light of the long-term pattern of the employee's work, we found basing compensation on the employee's 1998 earnings under AS 23.30.220(a)(6) is clearly not a rational predictor of the employee's potential earnings during his period of disability, violating the Court’s interpretation of AS 23.30.220 in Thompson v. United Parcel Service.
  

We noted the Alaska Supreme Court in Dougan v. Aurora Electric, Inc.,
 directed us to presume the legislature intended to apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.  The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
  In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we found the employee's work would be most accurately characterized as ongoing, hourly work.  Based on the preponderance of the available evidence, we found AS 23.30.220(a)(4)(A) most accurately predicts the employee's expected earnings during the period he has received TTD, PPI, and .041(k) benefits.  

Based on our review of the available record of the case, in our February 24, 2003 decision and order, we found it is not reasonable to require the employee to fly to North America when he is medically restricted from extensive travel by his treating physicians. Based on the preponderance of the evidence available in the record, we found an EIME examination of the employee in the British Isles, or a written record review would be reasonable.  Because the EIME physician has not yet examined the employee’s present condition or his current records, we found it is not clear that the employer’s physician will dispute the diagnosis and care of the employee by his caregiving physicians. Consequently, we declined to exercise our discretion under AS 23.30.095(k) to order an SIME at this time.

The employer filed another Petition for Reconsideration and a supporting memorandum on March 7, 2003.  In the memorandum, the employer argued that the employee’s job at the time of his injury fits “squarely within the [statutory] definition of temporary employment,” and that “AS 23.30.220(a)(6) fairly reflects the employee’s earnings.”  It asserted we made serious, obvious factual errors in our February 24, 2003 decision and order, including our finding that the employee worked 770 hours in 1999, our acceptance of the employee’s testimony that he had “generally worked full time” from November 1999 until his injury, as well as a number of other findings concerning the employee’s work history.  It contended it is not fair to base the employee’s compensation rate on AS 23.30.220(a)(6), which will produce a windfall to the employee.  It also asserted we disregarded its objections, and awarded attorney fees to the employee for hours and costs related to issues not presented at the January [2003] hearing.

We closed the record to consider the employer’s petition when we next met, March 13, 2003.  The employee did not respond to the petition for reconsideration by that date.  We examined this petition on the basis of the written record and the testimony from the January 30, 2003 hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  RECONSIDERATION
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted . . . .

 In response to the employer's petition for reconsideration, we have examined the record of this case, our February 24, 2003 decision and order, as well as our earlier decisions, and the Superior Court decisions on this case.  Our finding concerning the hours worked by the employee in 1999 has created confusion, and we elect to reconsider this issue for the purpose of clarification.  We find the other assertions of fact and arguments offered by the employer in the petition for reconsideration all address issues already argued by the employer, and decided by this panel.  We decline to permit the employer to attempt to relitigate these points.
  All other aspects of our February 24, 2003 decision are affirmed. 

II.
HOURS WORKED BY THE EMPLOYEE IN 1999
The employer expressed concern over the finding in our February 24, 2003 decision and order that: “The record shows the employee had already worked 770 hours in 1999 by the time of his injury in March.”
  As is evident from our discussion of his union dispatch records in the “Case History and Summary of the Evidence” section of the February 24, 2003 decision, the union dispatch records are fiscal year records, not calendar year records.
  The employee worked 770 hours during his union’s fiscal year 1999.  This was our understanding of the meaning of those hours at the time of the May 18, 2000 hearing, and our intended meaning in our February 24, 2003 decision.  To clarify this matter, we will modify the wording of our decision, as follows:

Page 13, lines 17 & 18, of AWCB Decision No. 030043 (February 24, 2003) presently reads:

“The record shows the employee had already worked 770 hours in 1999 by the time of his injury in March.”  

Page 13, lines 17 & 18, of AWCB Decision No. 030043 (February 24, 2003) shall be modified to read:

“The record shows the employee had already worked 770 hours in Laborers’ Union fiscal year 1999 by the time of his injury in March.”  


ORDER
1.
We exercise our discretion under AS 44.62.540 to reconsider our order in AWCB Decision No. 03-0043 (February 24, 2003).  Page 13, lines 17 & 18, of AWCB Decision No. 030043 (February 24, 2003) shall be modified to read: “The record shows the employee had already worked 770 hours in Laborers’ Union fiscal year 1999 by the time of his injury in March.”  

2.
AWCB Decision No. 03-0043 (February 24, 2003) is affirmed in all other respects.


Dated at Fairbanks, Alaska this      day of March, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






John Giuchici, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of VINCENT J. BRENNAN employee / respondent; v. FLOWLINE OF ALASKA, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199904685; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of March, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk

�








� See AS 23.30.005(f)


� Magnetic resonance imaging (“MRI”) study, April 20, 1999.


� The Laborers’ Union fiscal year runs from July through June.  May 18, 2000 hearing transcript at p.20.
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� Brennan v. Flowline, Amended Decision, 3AN-00-3730 CI (Alaska Super. Ct., July 26, 2002).


� Id. at 8 (quoting Dougan 50 P.3d at 798).


� Id. at 8, 11.


� Id. at 10-11.


� Controversion Notice August 5, 2002.


� Dr. Marble and Dr. Uchiyama EIME report June 26, 2001.


� Dr. Quinn letter dated September 24, 2002.


� From the same clinic as Dr. Quinn, the Bayview Family Practice.


� Dr. Kerr letter dated October 16, 2002.


� Also from the Bayview Family Practice.


� Dr. Grealish medical report November 25, 2002.


� Dr. Meyler medical report December14, 2002.


� Controversion Notice November 27, 2002.


� Dr. Marble EIME report December 12, 2002.


� Prehearing Conference Summary January 15, 2003.


� Citing Phoenix Logging v. Harrison, 1KE-96-138CI (Alaska Superior Court, August 8, 1997).


� The employee argued the Phoenix Logging case relied upon by the employer actually dealt with seasonal work, not temporary work, and sheds no light on the instant case.


� 975 P.2d 684, 689-90 (Alaska 1999).


� 50 P.3d at 797.


� See, e.g., Campbell v. Northern Sales of Ketchikan, Inc., AWCB Decision No. 02-0188 (September 17, 2002); Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002).


� Although the employer expresses concern over the “fairness” of the employee’s compensation rate under AS 23.30.220(a)(4)(4) several times in its memorandum, we are constrained to follow the criteria from the Court’s ruling in Dougan.  We decline to address a “fairness” argument under Gilmore.  


� AWCB Decision No. 03-0047 at 13.


� Id. at 3. 
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