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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	SHELLEY M. DITTMAN, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

RAY’S CHILDCARE,

                                                  Employer,

                                                  And

ALASKA NATIONAL INSURANCE

COMPANY,

                                                 Insurer,

                                                           Respondents.

	)
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)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     DECISION AND ORDER

     ON RECONSIDERATION

    AWCB Case No.  200019320
    AWCB Decision No.  03-0065

     Filed with AWCB Anchorage, Alaska 

     March 21 , 2003.



On March 20, 2003, in Anchorage, Alaska, we heard the employee’s Petition for Reconsideration/Modification based on the written record.  The employee was represented by Attorney Michael J. Jensen.  The employer, Ray’s Childcare and its insurer, Alaska National Insurance Company, were represented by Attorney Rebecca J. Hiatt.  We closed the record when we met to consider this petition on March 20, 2003. 


ISSUE

Shall the Board reconsider, under AS 44.62.540, Alaska Workers’ Compensation Board (AWCB) Decision No. 03-0039 (February 20, 2003)?

SUMMARY OF THE EVIDENCE


On  January 22, 2003, in Anchorage, Alaska, we heard the employee’s  appeal of the Reemployment Benefits Administrator (RBA) Designee’s decision denying benefits along with her request for attorney’s fees and costs.  On February 20, 2003, we issued AWBC Decision No. 03-0039, in which we remanded the denial of reemployment benefits to the RBA for further consideration based upon the need to consider new information from the employee. Specifically, the employee, through counsel, offered new medical evidence showing a marked deterioration in her physical condition as well as new conditions  which could be considered as contributing to her inability to work. On February 24, 2003, the employee filed a Petition for Reconsideration/ Modification seeking an award of attorney’s fees and costs.  The employer has not filed a response to the employer’s petition.  We closed the record to consider this petition on March 20, 2003, the last available hearing date within the 30 day reconsideration period provided by AS 44.62.540.


The employee claims a total of $2,915.00 in attorney fees for case preparation based on its affidavits showing 11 attorney hours billed at the rate of $265.00 per hour.  In addition, the employee claims paralegal fees associated with case preparation based on its affidavits showing 5.7 hours of paralegal time billed at the rate of $105.00 per hour for a total of $598.50.  Finally, the employee claims costs associated with preparation of this case including fax usage ($6.00), telephone charges ($1.50), postage ($8.70), copies ($24.25) and messenger services ($15.00) for a total of $55.45. The employee claims total services and costs of $3,674.45.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
 
The employee has asked that the Board reconsider AWCB Decision No. 03-0039.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

         AS 23.30.145 provides, in part:

             (b) If an employer fails to file timely notice or controversy or fails to

pay compensation or medical and related benefits within 15 days after

it becomes due or otherwise resists the payment of compensation or medical

and related benefits and if the claimant has employed an attorney in the

successful prosecution of the claim, the board shall make an award to

reimburse the claimant for the costs in the proceedings, including a

reasonable attorney fee.  The award is in addition to the compensation

or medical and related benefits ordered.
   



    8 AAC 45.180 provides, in part:

(d)(1) A request for a fee under AS 23.300.145(b) must be verified by an affidavit itemizing the hours expended….  

(f)  The board will award an applicant the necessary and reasonable

costs relating to the preparation and presentation of the issues upon which

the applicant prevailed at the hearing on the claim.  The applicant must

file a statement listing each cost claimed, and must file an affidavit stating

that the costs are correct and that the costs were incurred in connection with 

the claim.            

          Under AS 23.30.145(b),
 the Board has authority to award attorney fees.  It can also award costs under 8 AAC 45.180.  

           The Alaska Supreme Court has instructed us that an attorney’s fee award is not 

necessarily limited to the hourly rate multiplied by the number of hours expended.  

Instead, the Board may consider the contingent nature of the fee and the likelihood of 

success on the merits.
  

          In the instant case, the employee seeks an award of reasonable attorney fees and reasonable legal costs.  We find the employee retained an attorney who successfully prosecuted her claim, and that she incurred legal costs.  We find that the new information offered at the hearing regarding the employee’s medical condition and specifically the deterioration in her condition from August 2002 forward was significant in leading the Board to request a remand of the case to the RBA for reevaluation of the employee’s eligibility.  We find this claim was tenaciously litigated and that the employee received a benefit as a result in having her eligibility for RBA benefits reconsidered.  We further find that counsel for both sides were strong and effective advocates.  Under AS 44.62.540, we have the power to order reconsideration.  In this case, we will exercise our discretion and order reconsideration of AWCB Decision No. 03-0039 to award attorneys fees and costs.

           The employee’s counsel submitted affidavits showing itemized attorney fees and legal costs.  The employee claimed $2,914.50 in reasonable attorney fees (11 hours x $265.00) in the affidavits.  Also claimed were $598.50 in paralegal fees (5.70 hours x $105.00) and $55.45 in other legal costs.  The employee here seeks an hourly fee of $265.00 for her attorney and $105.00 for the paralegal costs.  We have recently considered this issue and awarded an hourly fee of $235.00 per hour for this attorney as well as $100.00 per hour for paralegal costs.
 


            After considering the proceedings and record in this case, we find the award of 

attorney fees at an hourly rate of $235.00 is reasonable in light of employee’s counsel’s 

experience, the nature, length and complexity of the services performed as well as the 

amount of benefits involved.  We also find a paralegal cost of $100.00 per hour is 

reasonable.  Therefore, in accordance with the above, we will award attorney’s fees reduced 

to  $235.00 per hour and paralegal costs reduced to $100.00 per hour.  We find the other 

legal costs reasonable under as 8 AAC 45.180.

           Based on our review of the affidavits and the record and considering the benefit to the 

employee in securing the remand of her eligibility to the RBA for reconsideration, we find 

the itemized hours and costs to be reasonable and appropriate.  We will award reasonable 

attorneys fees of $ 2585.00, paralegal costs of $ 570.00, and other legal costs of $55.45.   


ORDER

         The employee’s petition for reconsideration is granted.  The employee’s representative is authorized  $2,585.00 in attorney fees, paralegal costs of  $570.00 and  $55.45 in other legal costs pursuant to AS 23.30.145 and 8 AAC 45.180.  The employer is ordered to pay a total of $3,210.45 in legal fees and costs to the employee.   

  
Dated at Anchorage, Alaska this  21th  day of March, 2003.





ALASKA WORKERS' COMPENSATION BOARD

_____________________________________






Rosemary Foster, Designated Chair





_______________________________                                
                 Philip E. Ulmer, Member

                                                                           ____________________________________                                              

                                                                           Royce  Rock, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the  rejection of a claim or within one year after the last

payment of benefits under AS 23.30.180, 23.30.190, 23.30.200 or 23.30.215 a party

may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.05.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of SHELLEY M. DITTMAN, employee/petitioner; v. RAYS CHILDCARE, employer; ALASKA NATIONAL INSURANCE COMPANY, insurer/respondents; Case No. 200019320; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  21th  day of March, 2003.

                             
_________________________________

                            
                                              Shirley DeBose, Clerk
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