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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOEL D. PETERSEN, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

CROWLEY MARINE SERVICES, INC.,

                                                  Employer,

                                                   and 

RELIANCE INSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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	        FINAL

          DECISION AND ORDER

        AWCB Case No.  199704668
        AWCB Decision No. 03-0066 

         Filed with AWCB Anchorage, Alaska

         March  21,  2003



On December 19, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition seeking reimbursement of compensation paid to the employee pursuant to AS 23.30.250(b) for alleged fraudulent and misleading acts.  Testimony was not completed on December 19, 2002, and the Board re-convened on February 19, 2003 to complete the hearing.  Attorney Deirdre Ford represented the employer.  Attorney Justin J. May represented the employee.  The record closed at the conclusion of the February 19, 2003 hearing. 
ISSUE


Did the employee obtain compensation benefits by knowingly making a false or misleading statement or representation? 

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of his employment on March 2, 1997 while working as an equipment operator/lead men.  The employee slipped and fell while stepping down from a tractor, striking his right elbow.  The employee saw Nancy Sydnam, M.D., at the Iliuliuk Family and Health Services Clinic in Unalaska.  X-rays revealed a re-fractured right elbow.
  The employee is right-hand dominant.  The employer paid temporary total disability benefits from March 3, 1997 through June 27, 1998, and from June 15, 1999 through September 1, 2000.
  


The employee was admitted to Mercy Medical Center in Nampa, Idaho on March 4, 1997, where he came under the care of Gary D. Botimer, M.D.  Dr. Botimer performed a closed reduction and percutaneous pinning of the fracture.  A plate and screws were placed in the employee’s right arm.  Concerns arose over a possible infection in the employee’s arm, and the employee was placed on antibiotics.  


On July 2, 1997, the employee requested an eligibility evaluation for reemployment benefits.  On that same day, the Board responded that it needed a medical report from a physician that predicted the employee may have permanent injury which prevents him from returning to his work at the time of injury.  On November 19, 1997, Dr. Botimer noted the employee had excellent strength in his arm and could return to full work.
 


On June 27, 1998, at the request of the employer, William Mayhall, M.D., evaluated the employee.  He diagnosed a previous well-healed fracture of the right humerus with recurrent fracture on March 2, 1997, chronic osteomyelitis of the distal right humerus and very mild sensory radial nerve palsy.  Dr. Mayhall stated that the employee’s occupational injury had totally healed and the employee was working without impediment.  He declared the employee was medically stable, but would require occasional visits to his infectious disease consultant to prevent infection.  Dr. Mayhall assigned the employee an 11% upper extremity impairment.


On February 22, 1999, Dr. Botimer saw the employee.  The employee’s arm was swollen, and he felt sick all over.
  Dr. Botimer diagnosed osteomyelitis.
  In approximately May 1999, the employee began working full-time for United Parcel Service (“UPS”) as a pre-loader.
  This job required the employee to constantly lift packages weighing up to 90 pounds.
  He stopped working for UPS after approximately one month, because his right arm became swollen and he needed surgery on it.
  


According to the employee, the UPS Human Resources Department informed him he could not go back to work until he had a doctor’s note saying that he was 100% physically able to return.
  UPS also has a no rehire policy, which means that if the employee were to return to work before he was 100%, and was unable to perform his job, he would be terminated with no opportunity to be rehired.
  


On June 15, 1999, surgery was performed on the employee to remove the plate and screws in the employee’s arm, and to debride it.
  Dr. Botimer testified there was a significant risk to removing the plate in the employee’s arm.  The employee’s radial nerve was lying at the top of the broken hardware, wrapped around it.  He testified that damage to the radial nerve would cause an inability to dorsiflexion the employee’s wrist and fingers, as well as cause numbness in his right hand.
  He testified he anticipated it would take one year for the employee’s radial nerve to recover.


Postoperatively, it was noted the employee had a number of broken screws in his arm, and variable sensation in radial nerve distribution, as well as complete wrist drop and loss of finger extensors.  On June 25, 1999, Dr. Botimer indicated on a Physician’s Return to Work Activity Prescription that the employee could perform work involving only the left upper extremity at this time, with anticipated release for regular working in six to eight weeks.
  On June 28, 1999, a letter from United Parcel Service states the employee is “…Unable to return to his loader/unloader job at United Parcel Service until he has a full duty release from his doctor.”
  


On August 9, 1999, Michael R. Djernes, M.D., performed electrodiagnostic tests on the employee.  Motor and sensory nerve conduction studies of the right median and ulnar nerves were normal.  However, right radial responses were absent.
  On September 9, 1999, the employee saw Troy B. Watkins, M.D., a hand surgeon.  Dr. Watkins concluded that the problem with the employee’s radial nerve likely represented a neuropraxia, and anticipated the gradual return of nerve function, although it might take as long as one year to do so.
  On September 29, 1999, Dr. Botimer noted “no return on his EMG’s.”
 


October 15, 1999, Dr. Watkins indicated that he felt the employee was beginning to get some of his nerve function back.  Dr. Watkins indicated he wanted to wait eight months before undergoing further surgery.
  On November 3, 1999, Dr. Botimer noted the employee had some extension of thumb and index and middle fingers and improved sensation.
 On December 1, 1999, the employer requested the employee have an eligibility evaluation for reemployment benefits.


On December 27, 1999, the employee had an acute flare-up with swelling and warmth in his lateral, distal arm.  An x-ray revealed seven broken screw fragments in the distal humerus.
  An ultrasound was performed and, on January 7, 2000, Dr. Botimer noted he did not think the employee had an infection in his arm.  He wrote:

In the meantime, [the employee] certainly could be looking at some type of employment with limited use of his right upper extremity, but apparently they do not want him at UPS until he is completely well, and I can understand why.  It is going to take a long time for that nerve to come back.”


On February 18, 2000, Dr. Botimer noted slightly improved wrist and thumb extension.  Dr. Botimer wrote:  

I still do not understand why they cannot find another kind of work for him to do… I, again, reiterated the fact that he has one good arm, two good legs, and a good brain and there may be other kinds of work he can do; but I will leave that to his Workman’s Comp carrier.


On March 3, 2000, the RBA assigned Anne F. Aastum, M.Ed., C.R.C., of Boise, Idaho, to complete the employee’s eligibility evaluation.  On March 10, 2000, Ms. Aastum wrote that she evaluated the employee.  On March 29, 2000, Dr. Botimer performed a physical capacities evaluation (“PCE”) on the employee.  Dr. Botimer noted the employee could occasionally lift 35 pounds, could occasionally crawl, was unable to climb, was limited in performing repetitive simple grasping or fine manipulating with his right hand, was totally restricted from working at unprotected heights, and was mildly restricted from driving automotive equipment.
  Dr. Botimer expected the employee’s capacities to increase “in a year to 18 months.”


Dr. Botimer evaluated the jobs the employee had worked in the ten years prior to his injury.  He concluded the employee was unable to perform any of the jobs he had worked in the last ten years:  Material Handler, Baggage Handler, Construction Worker II, Automobile Mechanic, Supervisor, Loading and Unloading (when combined with the job of Material Handler).
  Dr. Botimer wrote:

[The employee] is due for a repeat nerve conduction test and we are going to check those and go from there, but as far his work goes, they are finally meeting with us about retraining and I think that is a good idea.  I see no reason to leave him off work all this time when he has limited impairment with this wrist and could do some things if we get out the appropriate work; however, all the job descriptions I was given to choose from, are not options for us so we could not sign them off on those.


On April 4, 2000, Dr. Djernes repeated motor conduction studies.  He noted the tests revealed no significant improvement in the right radial nerve function.
  On April 12, 2000, Dr. Botimer noted clinically improved nerve function, specifically extension of thumb, index and middle fingers and wrist, although “his [electrodiagnostic] tests do not show that very well…”
  


On April 26, 2000, the RBA found the employee eligible for reemployment benefits.
  On May 15, 2000, the employee indicated that he wished to receive reemployment benefits.  He designated Barbara Nelson to be his rehabilitation specialist to develop his reemployment plan.


On May 26, 2000, Dr. Botimer noted the wrist and thumb extension were slightly improved.  Dr. Botimer anticipated the employee should be “fairly stable” by December.
  On June 27, 2000, Dr. Watkins noted that electrodiagnostic testing in April was unchanged from before, but the employee reported improved wrist extension since February.  On exam, Dr. Watkins observed active wrist extension to 10 degrees, and stated that he could “feel the tendons themselves contracting.”
  Dr. Watkins thought it too early to consider any surgical intervention since the employee's radial nerve function was slowly improving.  He stated, “I do not think that he has reached medical stability as evidenced by the fact that his function is slowly improving.  The muscle can only be worked to the degree that the nerve would allow it, but I would certainly asked him to exercise his muscle to within those parameters.”
  He suggested repeat electrodiagnostic testing sometime within the next several months.


On July 7, 2000, Dr. Botimer noted “a little better extension of his [wrist] found and…  index finger then…  before” and “about the same” sensation, although the claimant reported slightly improved feeling.  On August 28, 2000, Dr. Djernes performed further electrodiagnostic testing and concluded there was continued “Lack of right radial nerve responses in the forearm.  Compared with the previous EMG dated April 4, 2000, there has been no significant improvement in…  radial nerve function.”


On August 24, 2000, the employee’s rehabilitation specialist, Barbara Nelson, completed a plan for the employee to be rehabilitated to begin entry-level computer support work.
  This plan was submitted to both parties, but no action was ever taken to move forward on the plan.


Dr. Botimer noted the essentially unchanged electrodiagnostic findings on September 1, 2000.  The employee’s clinical exam was unchanged, as well.  Dr. Botimer performed an impairment evaluation and released the employee for full duty work with UPS.
 On October 29, 2000, Dr. Botimer indicated the employee was medically stable, suffered a 20% upper extremity impairment and had no permanent working restrictions.

Dr. Brooks


At the request of the employer, Charles N. Brooks, M.D., evaluation the employee on March 21, 2001.  Regarding the employee’s symptoms, Dr. Brooks noted:

Presently Mr. Petersen complains of intermittent aching pain and swelling about mid portion of the surgical scar over distal, lateral right arm.  “It could hurt for a couple of days then be gone for a month.”  On a scale of 0 (no discomfort) to 10 (the worst pain imaginable), his pain was 8 both when he fell off the dirt bike and slipped and fell off the Ottawa, is currently 0, and over the past month has varied from 0 to 8 with an average of 4.

When asked to graphically describe his present symptoms, the employee wrote, “None.”
  The employee noted his hobbies included mountain biking, camping, boating and motorcycling.
  He noted that lifting, carrying, pushing, pulling and climbing were limited to a variable extent, depending on his “strength of hand arm.”
  Dr. Brooks noted the employee: 

appeared to present a straight-forward history during today’s interview.  There was no indication of symptom magnification.  In fact, he reported no current pain and described numbness in a distribution almost exactly corresponding to that of radial nerve.
  

Dr. Brooks opined that the employee’s March 1997 occupational injury was a substantial factor in producing the employee’s subsequent disability.
  Dr. Brooks noted the employee was medically stable, and was working full-time in another occupation.
  He concluded the employee suffered a 6% whole person impairment as result of his March 1997 work injury.
  In a May 15, 2001 letter to the employer, Dr. Brooks concluded, “it was probably not until September 1, 2000, when Dr. Botimer released the claimant to work, that he was able to perform occupational duties requiring reasonably good function of RUE.”


On October 4, 2002, Dr. Brooks reviewed the surveillance videotapes taken of the employee between July 13 and November 12, 2000, and multiple documents pertaining to his desert motorcycle racing.  Dr. Brooks noted that the employee was shown in the surveillance videotapes lifting and caring children and preferentially using his right hand.  Dr. Brooks stated that:

Desert motorcycle racing requires good function of both upper limbs.  Hence, if Mr. Petersen was able to participate in this activity after the removal of his plate and screws on July 15, 1999, but before July 13, 2000, it would be reasonable to conclude he was also able to return to work prior to the latter date.  However, most of the documents from SIDRA (Southwestern Idaho Desert Racing Association) do not specify dates.  The 1999 Top Riders in Each Class form reveals Mr. Petersen placed second in his (Vet B) class that year, with 1103 points, but does not indicate whether those points were earned before June 15, 1999, afterwards, or both.  The y2k sidra standings suggest that in 2000 he earned points in only one race sponsored by the Desert Rats.  This occurred on July 16, 2000, per the Race Schedule 2000 and Results form.  Another document indicates the claimant participated in nine races, earning a total of 1479 points, but does not list the year.

In summary, based [on] the additional evidence provided, specifically avocational activities Mr. Petersen performed during that month, he probably was able to perform his regular job as of July 1, 2000, two months earlier than originally thought.  The claimant may have been able to work before July 1st as well, but the evidence provided thus far is insufficient to state with probability whether he could or not.

Dr. Ayars


On March 21, 2001, at the request of the employer, Garrison H. Ayars, M.D., evaluated the employee.  He concluded the employee suffers right radial nerve palsy with muscle weakness and parasthesias, which “makes it weak and more difficult for him to use [his right arm].”
  He opined the employee continues to have “smoldering osteomyelitis,” which is work-related.

Dr. Botimer’s Deposition


The employer deposed Dr. Botimer on June 28, 2002.  Dr. Botimer testified that, as a consequence of the employee’s nerve damage, he had difficulty lifting his wrist up to grab hold of things.
  He testified that, with his wrist flexed, the employee would be unable to obtain maximum grip strength.  However, once something was placed in his hand, with his wrist extended, he should be able to grip “fairly strong.”
  


Dr. Botimer was asked the following questions at his deposition:

Q. Did [the employee] ever discuss with you any recreational activities or anything of that nature that he did previous to the injury or subsequent to the injury?

A. Oh, I believe previous to the injury he was involved in water sports, but we didn’t talk about it much.

Q. Did he ever discuss motorcycle riding or racing?

A. I believe I knew that, too, but I didn’t know whether he raced or not or much about it.

Q. And would you have an opinion about whether he could undertake such an activity?

A. Motorcycle racing, he probably could.  I don’t believe he’d be competitive to race.  I would not encourage him to.


On cross-examination, Dr. Botimer testified he told the employee to use his right arm as much as he could, as long as the activities did not put his arm at risk.  He also testified that, regarding motorcycle racing and sports, he encouraged the employee to use his arm as much as possible, within reason, because those activities would increase his strength and range of motion.

Philip G. White


The employer deposed Philip G. White on June 28, 2002.  Mr. White lives in Meridian, Idaho, and was the point steward for the Southwest Idaho Desert Racing Association (“SIDRA”) until approximately 1999.  He testified the most of races in a given year are 12.
  He testified the employee raced in the Veteran B class in 1999, and accumulated 1,103 points that year, and raced in at least five races that year.
  He testified most races are in the spring, starting in late February through the first weekend in June and then in the fall from September into November.
  He testified the employee could not have accumulated all his points in 1999 by merely working the races, and that he had to have raced.
  He testified he remembers the employee racing at a race on April 1, 2000.
  

Gordon W. Hiatt


The employer hired Mr. Hiatt of the Bureau of Investigative Services Company, a private investigation company in Idaho, to undertake surveillance of the employee.  Surveillance of the employee began on July 13, 2000, and was performed on the employee from July through November 2000, for a total of 39 hours of surveillance.  


The July 13, 2000 videotape revealed the employee pushing a cart with both hands, opening his car door with his right hand, fastening a seatbelt, closing his door with his right hand, lifting a young child out of the cart with both hands and shifting his car with his right hand.


On July 16, 2000, the investigator went to Murphy, Idaho for a SIDRA race.  He checked the entry forms and did not see the employee’s name listed.  He noticed the employee sitting in a chair, and he appeared to be a “spotter” on one of the corners on the racecourse.


On July 22, 2000, the investigator obtained video of the employee steering his car with both hands.  On July 30, 2000, the employee was observed using both hands to remove and connect the hose to drain his motor home septic tank.  He used his right hand to lift up the pump handle and turn the water off, then he carried the container of water with both hands into the motor home.  He climbed up the ladder on his motor home, using both hands.  He was seen using his right hand to help tie several knots of a rope.


On August 2, 2000, the employee was seen carrying a video camera in his right hand, taping the lake and his child.  He was observed throwing small sticks several times with his right hand for his dog to retrieve.  He climbed his motor home ladder and was seen holding onto the ladder with his right hand.


On September 24, 2000, the employee was seen using a ladder and mowing his lawn using his right hand to restart the mower and push it around the yard.  On September 29, 2000, the employee was observed using his right hand to turn a screwdriver.  He was observed pulling his motorcycle off the stand using both hands.  He was observed then racing in a motorcycle race.  The Board reviewed all the videotapes after the hearing.

The Employee’s Testimony


The employer took a video deposition of the employee on January 29, 2001, before the employee was aware of the surveillance activities undertaken.  The employee testified he still enjoys mountain biking and camping.
  He testified he still belongs to SIDRA, but is not very active.
  He testified he last raced his motorcycle in approximately May 2000,
 and that was the only race he raced in during the year 2000.
  He testified he did not recall racing in 1999, and the last time he raced before 2000 was probably in 1992 or 1993.
  


The employee testified that in the summer of 2000 he “wake-boarded” several times, which is similar to water skiing, except a board is used instead of skis.
  He testified he does grocery shopping, housework, vacuuming, loading the dishwasher and separating laundry.
  He testified he watches his two young daughters, and is able to pick them up, carry them, change their diapers and feed them.
 


He testified he mows the lawn, but has difficulty starting the lawn mower, because he has to start it left-handed.
  He testified he performs yard work and shovels snow.
  He testified he is able to use his right hand to fill the tank on his motor home with water from a garden hose.
  He testified he has no problem driving and is able to hold his right hand on the steering wheel of his car.
  He testified he can carry 25 pounds with his right hand, and stated that if his fingers are in a grasping position, his grasp is “pretty strong.”
  He testified he can pick up a piece of paper with his right hand, can fold with his right hand and can use tools with his right hand.
  He testified he could ride a motorcycle, but does not have “real fine throttle control,” and has to adjust the throttle by using his entire arm.
  He testified he can shift his car’s automatic transmission using his right hand.
  He testified his motorcycle boots have buckles on the sides, and he is able to use his right hand to latch and unlatch those buckles.


He testified he uses his left hand for his video camera.
  He testified he can still type approximately 15 to 20 words per minute.
  He testified he opens his car door with his left hand.
  He uses his right hand to water his garden, pick up envelopes and sort mail.
  The employee testified he can work for UPS, but he “just can’t do it at the speed that they want done.  Because they have a – like when you are unloading the trucks, you have to move 70 packages a minute.”
  He testified he went to UPS and demonstrated how fast he could work for his supervisor, Travis Rockwood.
  He testified his right arm “feels okay” except for numbness along his thumb and index finger.
  


Regarding his ability to throw balls, the employee testified, “I kind of throw like a girl with my right hand now.”
  The employee testified he felt he could operate a forklift or a small crane.
  He testified he could probably lift 70 pounds, and has lifted his motorcycle with his legs and left hand.
  He testified he has lifted five-gallon containers of water weighing approximately 35 pounds with his right hand, and he can carry his daughters around in his right arm.

Shelley Peterson


The employee’s wife testified at the hearing.  Mrs. Peterson has been married to the employee since June 1996.  She testified she accompanied the employee on many of his doctor visits and, to the best of her knowledge, the employee did not act differently while at any physician’s office, nor did he knowingly make any false statements or representations to obtain benefits.  She testified the employee never said he could not go back to work.  UPS had a no rehire practice for injured employees until they were 100 percent.  She testified the employee could perform his job at UPS, but could not do it quickly.  She testified the employee participated in a number of races after June 1999 as either a worker or onlooker, and he got the dates regarding his races in his deposition wrong.  She testified the employee raced only approximately four times prior to June 1999, and only one time in 2000, in September.

Ricky R. Corwin


Mr. Corwin testified at the hearing.  He is the employee’s brother-in-law and has known the employee since 1987.  He testified he is a competitive racer, but the employee does not race competitively because of his injury.  Mr. Corwin testified that SIDRA is more of a social gathering than a competition.  


He testified he encouraged the employee to race, because the employee was depressed over his injury.  He explained that it was possible for the employee to race with his arm condition.  He testified the employee was not racing competitively, and finished close to last place in his race.

The Employer’s Argument


The employer claims the employee fraudulently misrepresented his medical condition, and therefore should be required to reimburse the employer $22,181.90, for TTD benefits paid to the employee from February 4, 2000 through September 1, 2000.  The employer argued:

Mr. Petersen lied in his representations to his medical providers regarding his physical [capacities].  That is, Mr. Petersen represented to both his treating doctor and the [employer’s] doctor that his physical capacities were significantly less than they in fact were.  He contended to the doctors, and in his videotaped deposition in January 2001, that he could barely use his right wrist.  However, the surveillance tapes show that he was capable of using his right arm.


The Employee’s Argument


The employee asserted that he did not misrepresent his condition for the purpose of obtaining benefits.  The employee asks that the employer’s Petition for Reimbursement be denied and dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer argues the Board should order the employee to repay TTD benefits improperly paid to the employee from February 4, 2000 through September 1, 2000, for an overpayment of $22,181.90.  AS 23.30.250(b) grants the Board jurisdiction to order repayment of benefits and attorney fees and costs for fraudulent claims when the Board finds “that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.”
  The Supreme Court has held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b).
  


The employer claims the employee fraudulently obtained TTD benefits from February 4, 2000 through September 1, 2000.  The Board finds there is an abundance of evidence that demonstrates the employee obtained TTD benefits through the objective medical evidence, and no evidence the employee received benefits through any knowing misrepresentations.  There is no dispute the employee suffered a serious and permanent injury as a result of his work for the employer.  It is undisputed that the employee was injured in the course and scope of his employment on March 2, 1997.   It is undisputed that this injury caused the employee to undergo multiple surgeries to his right arm.  It is undisputed that the 1997 work injury caused the employee to lose the function of the radial nerve in his right arm and contract osteomyelitis.  It is also undisputed that the employee legitimately received TTD benefits from March 3, 1997 through June 27, 1998, and from June 15, 1999 through February 3, 2000.
  It is undisputed the employee suffered a permanent injury, for which the employer paid the employee permanent partial impairment benefits.


The objective medical evidence reveals the employee could not work during the time questioned by the employer.  The evidence also reveals the physician’s all based their determinations that the employee could not work on the objective medical evidence, rather than any statements or misrepresentations by the employee.  On June 15, 1999, Dr. Botimer performed surgery to remove a plate from the employee’s arm.
  Dr. Botimer testified the employee’s radial nerve was lying on top of and wrapped around the plate in the employee’s arm, and the plate had broken.  Dr. Botimer testified the employee’s radial nerve was damaged and anticipated it would take one year to recover.
  On June 25, 1999, Dr. Botimer indicated the employee could return to work in six to eight weeks, with restrictions.  However, UPS responded that the employee was “unable to return to his loader/unloader job at United Parcel Service until he has a full duty release from his doctor.”
  Thus, the employee remained off work, waiting for his radial nerve to heal.  


On August 9, 1999, Dr. Djernes performed electrodiagnostic testing on the employee, which objectively revealed no responses from his right radial nerve.  This result was confirmed by Dr. Watkins on September 9, 1999, who concluded the employee’s condition might take as long as one year to heal.  On September 29, 1999, Dr. Botimer noted the employee had “no return on his EMGs” regarding his right radial nerves.  On October 15, 1999, Dr. Watkins indicated he wanted to wait eight months before undergoing additional surgery on the employee.  


While the employee remained off work at the insistence of UPS, the evidence reveals the employee and Dr. Botimer becoming increasingly frustrated, and trying to re-place the employee into the labor market.  On January 7, 2000, Dr. Botimer wrote: 

In the meantime, [the employee] certainly could be looking at some type of employment with limited use of his right upper extremity, but apparently they do not want him at UPS until he is completely well, and I can understand why.  It is going to take a long time for that nerve to come back.”

On February 18, 2000, Dr. Botimer wrote:  

I still do not understand why they cannot find another kind of work for him to do… I, again, reiterated the fact that he has one good arm, two good legs, and a good brain and there may be other kinds of work he can do; but I will leave that to his Workman’s Comp carrier.

On March 29, 2000, Dr. Botimer wrote:

[The employee] is due for a repeat nerve conduction test and we are going to check those and go from there, but as far his work goes, they are finally meeting with us about retraining and I think that is a good idea.  I see no reason to leave him off work all this time when he has limited impairment with this wrist and could do some things if we get out the appropriate work; however, all the job descriptions I was given to choose from, are not options for us so we could not sign them off on those.

The employee was actively engaged in the reemployment process, undergoing a PCE on March 29, 2000, and timely submitting his reemployment paperwork.


On April 4, 2000, Dr. Djernes repeated EMG studies, which objectively revealed little improvement in the employee’s radial nerve function.
  On May 26, 2000, Dr. Botimer anticipated the employee would be “fairly stable” by December.
  On June 27, 2000, Dr. Watkins noted that EMG testing in April was unchanged, and he noted he could feel the employee’s tendons contracting on wrist extension.
  Dr. Watkins noted there was some improvement in the employee’s condition, albeit minor, and stated the employee had not yet reached medical stability.


On April 26, 2000, the RBA found the employee eligible for reemployment benefits based on the uncontested fact that he suffered a permanent impairment and was unable to return to his job at the time of injury or any job held 10 years prior to his injury.  On May 15, 2000, the employee indicated he wished to receive reemployment benefits and designated Barbara Nelson to be his rehabilitation specialist.  He continued to work with Ms. Nelson to develop a reemployment plan.


On August 28, 2000, Dr. Djernes performed another EMG test on the employee’s right radial nerve.  This test again revealed no response, and no significant improvement compared with the EMG testing done on April 4, 2000.  Since there had been no objective change in the employee’s condition in over four months, on September 1, 2000, Dr. Botimer released the employee for full duty work with UPS.  The Board finds there was substantial objective medical evidence, specifically the EMG tests, between February 4, 2000 and September 1, 2000, to support the employee’s claim to TTD benefits during that time period.


The employer’s physicians, Drs. Mayhall, Brooks and Ayars all agree the employee’s radial nerve injury and osteomyelitis are related to his March 1997 work injury.  Dr. Brooks initially opined that the employee could not return to work until September 1, 2000.  After reviewing the surveillance videotapes of the employee, Dr. Brooks felt the employee could return to work as of July 1, 2000.
  Dr. Brooks changed his opinion because, “activities demonstrated on the surveillance videotapes such as lifting and carrying children, and Mr. Petersen’s preferential use of his right hand, indicate he was probably able to resume his regular job on or before July 13, 2000.”
  However, there is no evidence the employee misrepresented his ability to do these things. The employee testified at his video deposition that he could lift and carry his children.  Moreover, his March 29, 2000 PCE revealed he was capable of lifting up to 50 pounds and pushing and pulling. 

While there are discrepancies between the employee's deposition and the surveillance tapes and the motorcycle racing records, the record is devoid of evidence that the employee’s knowing misrepresentations led to his receipt of TTD benefits.  The employee has never claimed his right arm is “basically useless,”
 as the employer alleges.  He testified at deposition – before he was aware of any surveillance against him – that he could use his right hand to: ride a mountain bike and motorcycle, pick up his daughters, vacuum, perform housework, type, water his garden, hold his steering with his right hand, pick up envelopes, sort mail, latch and unlatch the buckles on his motorcycle boots, shifts his car’s automatic transmission, pick up a piece of paper and fold it, use tools, operate a forklift or small crane, carry his daughters, lift and carry five gallon containers of water weighing approximately 35 pounds, drive his car, mow his lawn, wake board, grocery shop, load the dishwasher, separate laundry, perform yardwork and shovel snow.

Dr. Brooks found the employee was very credible in his initial evaluation, with no symptom magnification.
  This examination was performed before the employer was alleging fraud against the employee.  The employee's treating physician, Dr. Botimer, testified he encouraged the employee to use his right arm as much as possible, to strengthen it and increase its range of motion.
  He also testified he was aware the employee was motorcycle riding, and that the employee probably could motorcycle race.

Even assuming the employee knowingly made misrepresentations, in light of the substantial objective medical evidence supporting his claim, it is clear the employee obtained his temporary total disability benefits through the objective medical evidence rather than through any knowing misrepresentations.  Even if the employee had misrepresented his physical abilities to his physicians, he still had no radial nerve function on repeated EMG tests.  Drs. Watkins and Botimer repeatedly predicted, based on the objective medical evidence, that the employee’s condition would slowly heal until late 2000.  From February 4, 2000 through September 1, 2000, the employee continued to have little response on his radial nerve EMGs, yet was still showing enough improvement that Drs. Watkins and Botimer believed his condition was still improving. AS 23.30.395(21) defines medical stability as “the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment…”  Since Drs. Botimer and Watkins predicted the employee’s condition was reasonably expected to improve, there is substantial objective medical evidence the employee was not medically stable until September 1, 2000.    Accordingly, the Board finds the employee did not obtain his TTD benefits from February 4, 2000 through September 1, 2000 by knowing misrepresentations.  The Board is not persuaded that the employee knowingly made misrepresentations about his right arm condition for the purpose of obtaining benefits.  The employer’s claims of fraud against the employee regarding the TTD benefits paid to the employee from February 4, 2000 through September 1, 2000 are denied and dismissed. 

ORDER


The employer’s claims of fraud against the employee regarding the TTD benefits paid to the employee from February 4, 2000 through September 1, 2000 are denied and dismissed.

Dated at Anchorage, Alaska this 21st  day of March 2003.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOEL D. PETERSEN employee / respondant; v. CROWLEY MARINE SERVICES, INC., employer; RELIANCE INSURANCE COMPANY, insurer / petitioners; Case No. 199704668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of  March  2003.
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Robin Burns, Clerk
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� According to Charles N. Brooks, M.D., in his 3/21/01 report at 2, the employee had fractured his right elbow on November 2, 1996 while riding a motorcycle in Idaho.


� 10/24/00 compensation report


� Dr. Botimer’s deposition at 11


� Id.at 12


� Id.at 12-13


� Employee’s deposition at 36, 41


� Id.at 37


� Id at 36


� Id.at 43


� Id.at 43-44


� Dr. Botimer’s deposition at 13


� Id.at 14-15


� Id.at 15-16


� Dr. Botimer’s 6/25/99 Physician’s Return to Work Activity Prescription


� Dr. Brooks' 3/21/01 report at 12


� Id.at 13


� Id.


� Id.at 14


� Id.


� Dr. Botimer's 11/3/99 chart note


� 12/1/99 letter from Carol Huff to the RBA


� Dr. Botimer’s 12/27/99 x-ray report


� Dr. Botimer’s 1/7/00 chart note


� Dr. Botimer’s 2/18/00 chart note


� Dr. Botimer’s 3/29/00 PCE


� Dr. Botimer’s 3/29/00 physician review


� Dr. Botimer’s 3/29/00 chart note


� Dr. Brooks' 3/21/01 report at 15


� Dr. Botimer’s 4/12/00 chart note


� 4/26/00 RBA determination


� Dr. Botimer’s 5/26/00 chart note


� Dr. Watkins' 6/27/00 report


� Id.


� Dr. Brooks' 3/21/01 report at 16


� 8/24/00 vocational rehabilitation plan


� Dr. Brooks’ 3/21/01 report at 20


� Id.


� Id.


� Id.


� Id.at 28


� Id.


� Id.at 30-31


� Id.at 32


� See Dr. Brooks’ 10/4/02 letter to Ms. Ford


� Dr. Brooks’ 10/4/02 letter (italics in original)


� Dr. Ayars’ 3/21/01 report at 3


� Id.at 4


� Dr. Botimer’s deposition at 16


� Id.at 18


� Id.at 23-24


� Id.at 28-29


� Mr. White’s 6/28/02 deposition at 5-6


� Id.at 8-9


� Id.at 9-10


� Id.at 16-17


� Id.at 19


� Employee’s deposition at 50


� Id.at 53


� Id.at 53-54


� Id.at 57-58


� Id.at 58-59


� Id.at 65-67


� Id.at 71-72


� Id.at 72


� Id.at 75


� Id.at 75-76


� Id.at 77-78


� Id.at 78, 122


� Id.at 126


� Id.at 127-28


� Id.at 128-29


� Id.at 131


� Id.at 134-35


� Id.at 137


� Id.at 138


� Id.at 139


� Id.at 140


� Id.


� Id.


� Id.at 142-43


� Id.at 145-46


� Id.at 162-63


� Id.at 165


� Id.


� 12/11/02 Hearing Brief of Employer and Adjuster at 1-2


� AS 23.30.250(b) states:


If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


� AS 44.62.460(e).


� DeNuptiis v. Unocal Corp., ___ P.3d ___ (Alaska 2003), Slip Op. No. 5657(Alaska Supreme Court, January 31, 2003)


� See 10/24/00 Compensation Report


� Id.


� Dr. Botimer’s deposition at 13


� Dr. Botimer’s deposition at 14-16


� Dr. Brooks’ 3/21/01 report at 12


� Dr. Botimer’s 1/7/00 chart note


� Dr. Botimer’s 2/18/00 chart note


� Dr. Botimer’s 3/29/00 chart note


� Dr. Botimer’s 4/12/00 chart note


� Dr. Botimer’s 5/26 000 chart note


� Dr. Watkins’ 6/27/00 report


� It is unclear why the employer selected February 4, 2000 as the date it believes the employee began fraudulently receiving TTD benefits.  The employer's own physician agrees the earliest the employee could have returned to work was July 1, 2000.


� Dr. Brooks' 10/4/02 letter to Ms. Ford


� Mr. Hiatt’s 11/14/00 investigative report at 1


� Dr. Brooks' 3/21/01 report at 28


� Dr. Botimer's deposition at 28-29


� Dr. Botimer's deposition at 23-24
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