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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBRA J. PIEPLOW, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

MARRIOTT RESIDENCE INN,

                                                  Employer,

                                                   and 

AMERICAN MANUFACTURERS 

MUTUAL INS. CO.,

                                                  Insurer,

                                                            Respondants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos.  200020762, 200020763
        AWCB Decision No.  03-0070

         Filed with AWCB Anchorage, Alaska

         on  March  28,  2003



We heard the employee’s petition for reconsideration at Anchorage, Alaska on the basis of the written record.  The employee represents herself.  Attorney Joseph Cooper represents the employer.  We proceeded as a two member panel, which constitutes a quorum.  We closed the record on March 26, 2002, when we first met after the response to the employee’s petition was filed.  


ISSUE

Whether to reconsider our decision in Pieplow v. Marriott, AWCB Decision No. 03-0046 (February 27, 2003) (Pieplow I).  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in Pieplow I, wherein we denied the employee’s claim for additional benefits.  The employee alleges a myriad of complaints that she claims are a result of an alleged exposure and lifting injury with the employer.  We concluded the employee’s present complaints are not related to an “exposure” or lifting injury at work and denied and dismissed her claims.  We also concluded that any “stress” associated with litigating her claim was neither unusual nor extraordinary, and her psychological condition is not compensable.  (Pieplow I at 22 - 23).  We relied extensively on the Board’s independent panel report, incorporated by reference in Pieplow I. 


The employee did not appear at the scheduled hearing on February 6, 2003.  The file contains a fax confirmation that on February 5, 2003, a revised docket was received at the employee’s phone number.  The employee filed her witness list on February 5, 2003;  the employer objected to the witness list as untimely.  A person listed on the employee’s witness list showed up, she asserts through the employee’s instruction, at 9:00 on February 6, 2003.  We proceeded in the employee’s absence pursuant to 8 AAC 45.070(f).  


On March 14, 2003, the employee filed a petition for reconsideration.  The letter attached to the petition for reconsideration provides in full: 


I, Debra Pieplow am requesting a new or continuances (sic) of the hearing held on February 6, 2003.  I was not able to attend my hearing due to being told to wait in the Workmen (sic) Comp. Div. Office while the rectionist (sic) inquired.  


I was told at 9:35 a.m. that my hearing was already over due to the hearing time being moved up.  I was told I was faxed with this information, my fax machine has not worked for 6 mos., no message was left on my phone recorder.  I called the Worker Comp. Div. Office at 9:00 a.m. on 2-6-03 from Geneva Wood where I was to pick up oxygen for my hearing, at that time someone could have told me that my hearing had been move (sic) up but the did not.


I believe irreparable harm has been done to me by not being able to present my case before the Board.  I am not getting due process under the law by not letting my witnesses and myself testify.  


The employer filed its Answer on March 19, 2003.  The answer provides in full:


Debra Pieplow has petitioned the Board for a “new” hearing or for a continuance of the hearing held on February 6, 2003.  She stated in the petition that she phoned the Board at 9:00 a.m. on February 6th from Geneva Woods Medical Center.  She did not say why she phoned the Board or what she was told.  Ms. Pieplow also stated that she was at the Board at 9:35 a.m. when she learned her hearing time had been moved up.  


Ms. Pieplow’s factual assertions are incorrect.  One of Ms. Pieplow’s witnesses stated in response to a question by the Board that she had been told by Ms. Pieplow to be at the Board at 9:00 a.m. for the hearing.  The Decision and Order reflects that the Board waited until at least 9:40 a.m.  See Decision and Order at page 1.  


Ms. Pieplow’s legal assertions are also incorrect.  The Board had the opportunity to review several detailed medical reports in which Ms. Pieplow had the opportunity to explain her view of the claim.  Her medical witness had submitted a report and was before the Board.  The Board fulfilled the requirements of due process in its handling of this claim.


The employer and carrier respectfully object to reconsideration of the employee’s case by the Board.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



At the October 21, 2002 prehearing conference, the February 6, 2003 hearing was set.  The prehearing conference summary ordered, in pertinent part:  “Parties were directed to serve and file witness lists . . . in accordance with . . . 8 AAC 45.112.”  Our regulation, 8 AAC 45.112 provides in pertinent part:


If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties at least five working days before the hearing.  If a party directed at a prehearing to file a witness list in accordance with this decision fails to file a witness list as directed or files a witness list that is not in accordance with this section, the board will exclude the party’s witnesses from testifying at the hearing, except that the board will admit and consider


(1) the testimony of a party, and

(2) deposition testimony completed, though not necessarily transcribed, before time for filing a witness list.  


We decline the employee’s invitation to reconsider our decision in Pieplow I.  Based on our fax transmittal report generated February 5, 2003 confirming successful transmission of the revised docket, and the assertion of the employee’s witness who advised that the employee advised her to be at the hearing at 9:00 a.m., that the employee did have notice of the hearing and the hearing time, and we properly proceeded in her absence under 8 AAC 45.070(f)(1).  


As the employee’s witness list was not filed until February 5, 2003, we find we would have excluded the employee’s witnesses at the February 6, 2003 hearing.  Under 8 AAC 45.112, we would been limited to the record, and the employee’s testimony.  We had the benefit of the employee’s February 26, 2001 deposition, and her October 31, 2000 recorded statement, which was transcribed.  We presume the employee testified truthfully during this testimony, and that she would have testified consistent with this testimony had she timely shown for the hearing.  We find we thoroughly examined the voluminous medical record.  


In our conclusion, we found the employee’s continuing complaints were of a psychiatric or psychological problem and that the presumption in AS 23.30.120 did not apply;  we nonetheless applied the presumption in an abundance of caution.  (Pieplow I at 19).  In medically complex claims, expert medical evidence is necessary for a claim to prevail.  Veco v. Wolfer, 693 P.2d 865 (Alaska 1985).  We find the medical evidence supporting the employee's claim for additional benefits to be scant, at best.  To the contrary, we find overwhelming medical evidence from the Board’s SIME panel, and the employer’s physicians that the employee’s condition is not compensable (as we found and concluded in our analysis in Pieplow I).  We find any additional testimony the employee may have provided at the February 6, 2003 hearing would not have swayed our decision in light of the preponderance of the medical evidence.  


For all the above reasons, the employee’s petition for reconsideration or modification under AS 44.62.540 or AS 23.30.130 is denied and dismissed.  Our decision in Pieplow I is affirmed in all aspects.  


ORDER

The employee’s petition for reconsideration is denied and dismissed.  Our decision in Pieplow I is affirmed in all aspects.


Dated at Anchorage, Alaska this 28th day of March, 2003.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration on in the matter of DEBRA J. PIEPLOW employee / petitioner; v. MARRIOTT RESIDENCE INN, employer; AMERICAN MANUFACTURERS MUTUAL INS. CO., insurer / respondants; Case Nos. 200020762, 200020763; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of March, 2003.

                             

   _________________________________

      




   Robin Burns, Admin. Clerk II
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