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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JUDITH A. HOGUE, 

                                                   Employee, 

                                                            Applicant,

                                                    v. 

ALASKA REGIONAL HOSPITAL,

                                                  Employer,

                                                   and 

TRANSPORTATION INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200022343
        AWCB Decision No.  03-0073

         Filed with AWCB Anchorage, Alaska

         on March  28, 2003


On January 7, 2003, at Anchorage, Alaska, we heard testimony and argument on whether the employer’s records of the employee’s work schedule (time logs) should be submitted to the second independent medical examination (SIME) physician, whether the parties should be held to their stipulated agreement, and whether there has been an excessive change in employer physicians. Attorney Bill Soule represents the employee.  Attorney Tasha Porcello represents the employer and insurer (employer). We left the record open until January 17, 2003, to provide the employee with an opportunity to review, and if necessary correct her deposition.  The employer petitioned the Board to reopen the record to submit additional evidence for the Board’s consideration.  On February 13, 2003, the Board notified the parties by telephone that the employer’s petition to reopen the record was granted.  The parties submitted their briefs on the additional evidence on February 24, 2003.   We closed the record at our next regularly scheduled hearing date, February 26, 2003. 

ISSUES

1. Did the employer have an excessive change of physicians under AS 23.30.095(e)?


2. Should the employer’s time logs be submitted to the SIME physician?
3. Whether the SIME physician should perform a permanent partial impairment (PPI) rating on the employee’s right hand?

SUMMARY OF THE EVIDENCE


On July 21, 2000, the employer hired Judith Hogue as a food service worker “pool employee.”  (Hogue Depo. P. 10, L. 23 ‑ 25). 
Pool employees are scheduled to work when needed and have no guarantee of hours.  (Ex. 1 ER Hearing Brief, Staffing Pool Guideline). On October 7, 2000, the employee injured her right middle finger while at work.  (Hogue Depo. P. 23, L. 21 ‑ P. 24, L. 23).  The injury occurred when she was picking up a fully loaded dish rack and caught a finger of her right hand in the rack.  When caught, the finger bent at an awkward position resulting in a chipped bone.  The employee testified that she believed if she iced the finger, it would get better.  After two days, her hand was getting worse.  She stated that she was experiencing numbness in her right thumb and finger.


That same day, the employee went to the employer’s human resources (HR) department and spoke with Marilyn Cooper, an HR generalist.  The employee testified that she wanted to find out what to do for treatment and how to file a Workers’ Compensation Claim (WCC).  The employee explained that she did not recall the exact conversation between herself and Ms. Cooper.  However, she did recall that Ms. Cooper suggested J. C. Cates, D.O. as a physician she could see.   The employee did not have a regular treating physician and she had never seen Dr. Cates prior to this incident.  She testified that she would not have seen Dr. Cates if Ms. Cooper had not suggested him.  The employee could not recall who made the appointment.  Nor could the employee recall if the appointment was made that day or if she went to Dr. Cates office
 and made the appointment.  She assumed Dr. Cates was the “company doctor” because the employer suggested him. The employee timely filed a report of injury or occupational illness (ROI) form and completed the employer’s internal injury report form.  On both forms, the employee only identified her right hand as being injured. The employee did not designate an attending physician on her ROI. (10/9/00 ROI).


Ms. Cooper testified on behalf of the employer at the hearing.  She recalled the employee’s visit.  Ms. Cooper was a bit surprised when the employee walked in looking for assistance because employees normally go the ER when they require medical attention while at work.  Ms. Cooper explained that the employee looked like she needed some help and gave her the name of three doctors “as far as who she could go see.”  Ms. Cooper stated that the employee did not know who to go see so she provided the employee with options.  She did not tell the employee to go to Dr. Cates.  The three names were Dr. Cates, Laurence Wickler, M.D., and Robert Lipke, M.D.   In response to Board inquiry, Ms. Cooper explained that she suggested these physicians because she was trying to help the employee find a physician with the appropriate specialty.  Ms. Cooper stated that she mentioned these three physicians because she knew Dr. Wickler did a lot of orthopedic work, Dr. Lipke is a hand specialist, and Dr. Cates a D.O.
  Although she could not recall, Ms. Cooper admitted that she probably called the physicians for the employee and probably made the phone call for the appointment with Dr. Cates. Ms. Cooper understood the employee selected Dr. Cates because he could see her the soonest. Dr. Cates’ letterhead identifies him as a family medicine practitioner and a pediatrics petitioner.


Susan Crocker, the adjuster initially assigned to handle the employee’s claim, also testified on the employer’s behalf.  Ms. Crocker explained that she understood Dr. Cates was the employee’s choice of physician because at the first interview with the employee, the employee identified Dr. Cates as her physician.  (ER H-5
).   Ms. Crocker testified that she was not aware that the employee was claiming Dr. Cates was the employer’s first employer’s independent medical examination (EIME) and not the employee’s physician until Mr. Soule raised the issue. It is undisputed that Dr. Cates completed physicians’ reports and submitted his bills for the hand injury to the employer for payment.  


Ms. Crocker described the employer’s usual and customary practices regarding EIME physicians and appointments.  She also described how claims are handled and what information is provided to the employee.  (See, ER H-2 & 3).


The employee’s first appointment with Dr. Cates was on October 11, 2000.  She provided Dr. Cates with a history of her right hand injury and symptoms.  The chart note contains no prior history of neck injury or hand pain.  Dr. Cates tested deep tendon reflexes at the biceps and found absent deep tendon reflexes bilaterally at the triceps.  (10/11/00 Dr. Cates Chart Note). He ordered a cervical spine x‑ray that showed disc space narrowing at the cervical spine.  He opined the employee had radial tunnel syndrome, placed her right elbow in a splint and told her to rest it and ice it and gave her a prescription for Naprosyn.   Id.  The employee was not released to work for three days.  After three days, she could return to work on light duty.  Id.  The employee was to return to Dr. Cates in a week for a re-check.   He also recommended the employee come in for a “good checkup and a repeat blood pressure and blood sugar as it has been a while.  She does not have a regular physician.” Id.  


The employee returned for her follow up appointment on October 20, 2000.  There are two chart notes from Dr. Cates for that day. One chart note for the WCC and a separate chart note for the employee’s overdue general checkup. It is unclear from the record if there were two separate appointments or if there was one appointment and Dr. Cates made two separate chart notes.  (10/20/00 Dr. Cates Chart Note).  Dr. Cates prescribed physical therapy for the WCC. Id.   As for the general checkup, Dr. Cates increased certain medications, refilled other prescriptions and ordered usual diagnostic tests.  Id.  As part of the plan related to the general checkup, Dr. Cates noted “I also suggested that she could still go back to work but only light duty, but after talking to her employer they have no light duty work.”  Id.   

The employee remained off work from October 11, 2000 through December 5, 2000.  (8/27/02 Compensation Report). During this time, the employee attended physical therapy at Alaska Hand Rehabilitation.  The employee’s first physical therapy appointment was on October 24, 2000.  In her initial evaluation, the therapist noted that the median motor nerve latencies were “extremely prolonged in both hands.” (10/24/00 Physical Therapy Note).  On November 1, 2000, the physical therapist made note that the employee was reporting “that her left hand is beginning to go numb from using it so much.”  (11/1/00 Physical Therapy Note). The employee is left hand dominant. (Hogue Depo. P. 40, L. 19 – 20).


On November 3, 2000, the employee returned for a follow up appointment with Dr. Cates.  The Chart Note from this visit has no mention of any complaint associated with the left hand.  At this visit, Dr. Cates referred the employee to Michael Gevaert, M.D., for a physiatry opinion.  (11/3/00 Dr. Cates Chart Note).  After her appointment with Dr. Cates, the employee went to physical therapy and reported that Dr. Cates had provided her with a brace for her left hand.  (11/3/00 Physical Therapy Note). 


On November 7, 2000, on referral from Dr. Cates, Dr. Gevaert saw the employee for a physiatry evaluation.  In his report at page 3, Dr. Gevaert notes it is his impression that the employee has  “bilateral severe carpal tunnel syndrome.”  He opined:

It is clear that she has a preexisting condition given the severity of the number.  However, she remained asymptomatic until she accepted the aforementioned job. It therefore appears that her job resulted in exacerbation of a preexisting condition.  

Id.  

The employee’s physical therapist noted in her November 14, 2000, progress report that the employee complained of increasing pain and numbness in her left hand since she was using it more to compensate for the injured right hand.  The therapist recommended physical therapy (P.T.) for the left hand and noted that she felt the condition of the left hand was deteriorating because of increased use. (11/14/00 P.T.  Progress Report).  

On November 17, 2000, the employee had her first employer’s independent medical examination (EIME) pursuant to AS 23.30.095(e) with William Mayhall, M.D., orthopedic surgeon.  Dr. Mayhall diagnosed the employee with:

1. Right carpal tunnel syndrome, precipitated by the subject injury of 10/07/00.

2. Left median neuropathy, preexisting, unrelated with minimal syptomatology of left carpal tunnel syndrome starting approximately 1.5 weeks ago, not related on a more probable than not basis.

3. Hypothyroidism not related.

4. Diabetes mellitus, not related. 

5. Obesity not related.

(11/17/00 Dr. Mayhall Report at 6).  Dr. Mayhall also opined that as of November 17, 2000 the employee was not medically stable and a PPI rating was premature.  Id. at 10.  In response to employer inquiry regarding whether Dr. Mayhall found the employee’s injury to be attributable to a pre-existing or concurrent condition, he stated:

There is evidence of an underlying condition.  These are outlined above, and they are all personal factors, which predispose someone to carpal tunnel syndrome.  This appears to be more than just a temporary aggravation, as she had no syptomatology of carpal tunnel before.  Thus she has a carpal tunnel syndrome on the right.  (Before she could be described as having high risk factors and probably had a slowed median nerve conduction velocity without clinical symptomatology.)  Her current condition is a combination of factors of the preexisting problems and a result of the injury.  As she did suffer the injury which precipitated the problem, her current carpal tunnel syndrome on the right is not the result of a natural progression only, yet a combined condition.  On the left, it is my opinion that her condition is idiopathic and not related.

Id. at 7, 8.  Dr. Mayhall found the employee was “quite straightforward” and no evidence of “symptom magnification and no secondary gain.”  Id. at 8.


On her own, the employee sought treatment with Dr. Robert Lipke, M.D. Dr. Lipke evaluated the employee on December 1, 2000.  He diagnosed severe bilateral carpal tunnel syndrome and scheduled surgery for January 10, 2001.  He restricted the amount the employee could lift and told her to expect to be off regular duty work for 6- 8 weeks.  As scheduled, on January 10, 2001, Dr. Lipke performed a right carpal tunnel release. On February 9, 2001, the employee followed up with Dr. Lipke. He noted improvement in her right hand and an increase in symptoms in her left had.  Dr. Lipke attributed the increased symptoms to an increased use of the left side.  (2/9/01 Dr. Lipke Chart Note).  “She also has severe carpal tunnel syndrome on the left side as well.  We are predicting that a left-sided release will eventually be required” Id.  The employee continued with P.T. and remained off work.  (3/2/01 Dr. Lipke Chart Note). 

On March 12, 2001, Dr. Mayhall provided a second EIME.  He did not examine the employee, but rather, he reviewed the employee’s medical records for the time period after the first EIME.  Dr. Mayhall reaffirmed his original conclusion and continued to opine that the left carpal tunnel syndrome was not related to the employee’s employment.  He agreed with the course of treatment to date and did not believe she was medically stable from her right carpal tunnel release.  He noted that prior to any PPI rating or evaluation to return to work, a physical examination and further testing would be required.  However, he anticipated that the employee would be able to eventually return to her prior position with the employer.

In April, Dr. Lipke opined that it was unlikely the employee would return to her work at the time of injury and recommended a vocational rehabilitation evaluation.  He also opined:

The patient has a documented severe left carpal tunnel syndrome which was aggravated at work and therefore with reasonable probability is significantly aggravated by her work conditions such that the condition has occurred sooner than it otherwise would have.

(4/6/01 Dr. Lipke Chart Note).   

On June 29, 2001, Dr. Mayhall conducted his third EIME of the employee.  However, this time he examined the employee.  Upon examination he expanded his prior impressions to include:

1. Status post-right carpal tunnel release.

2. Right ulnar neuropathy with a diagnosis of a tardy ulnar nerve palsy and mild polyneuropathy explained by diabetes, pre-existing, not related.

3.   Probable bilateral shoulder impingement, not related on a more probable than   

 not, basis.

Dr. Mayhall found the employee to be medically stable effective June 30, 2001 for the right carpal tunnel release.  He assigned a 2 percent PPI rating explaining:

. . . I believe she has a 2% impairment.  This is based on some weakness perceived on examination, although there was giveaway weakness in grip strength, and some giveaway with the thenar musculature, I believe she does actually have some weakness in the APP/opponens pollicis function.  The AMA guidelines suggest a 10% maximum loss for the median motor below the wrist.  I believe she has approximately a 20% loss of function, thus a 2% impairment rating is noted (please note: the guidelines also give a method of evaluating carpal tunnel syndrome, grading according to the first category on page 495.  According to the second category, an impairment not to exceed 5% can be justified.  Based on all physical findings, the nature of her condition, etc.  I believe the 2% impairment is reasonable. [sic.]

(6/30/01 Dr. Mayhall EIME Report).  Dr. Mayhall also recommended an endocrinologist or other appropriate specialty examine the employee.  Id.  at p. 11.  


On July 24, 2001 Konrad Kaltenborn, M.D., an internal medicine/endocrinologist examined the employee.  Dr. Kaltenborn found that: 

The patient's physical exam, specifically in regard to her lower extremity findings in my exam noted above, are reassuring that the patient does not have diabetic neuropathy of clinical significance.  This makes it unlikely that diabetic neuropathy is contributing to her hand symptoms.

(7/24/01 Dr. Kaltenborn EIME Report at 5).  The parties agree that Dr. Kaltenborn was a referral to a specialist and not a change in physician.

On December 6, 2001, the employee filed a WCC seeking medical benefits, PPI benefits, temporary total disability benefits, and penalties and interest. When filling out the WCC forms, the employee identified Dr. Lipke as her attending physician and the middle finger on her right hand as a part of body injured.


Eight months later, at the July 26, 2002 prehearing conference, the employee stated that she would be making “ an appointment for a rating on her right hand with Dr. Dean."  (2/26/01 Prehearing Conference Summary).  In her deposition and at hearing, the employee asserted that it was the employer who suggested she obtain a PPI rating.  The employer disputes this. Ms. Crocker asserts that the employee approached her about how to obtain a PPI rating. 


The employee explained that she selected Dr. Dean because Dr. Lipke was no longer practicing and she wanted to see another hand specialist.  (Hogue Depo. at 52).  However, Dr. Dean would not provided a PPI rating.  The employee then contacted Dr. Troxel, who would not supply a PPI rating either.  The employee then contacted Dr. Gevaert.  She testified that she contacted Dr. Gevaert because she had seen him before. Dr. Gevaert was willing to provide a PPI rating, however, he would be out of the office for the next month.  Dr. Gevaert suggested his practice partner, Susan Klimow, M.D., perform the PPI rating.  Dr. Klimow performed a rating on August 12, 2002. Prior to her rating by Dr. Klimow, the employee contacted the employer to obtain authorization for the PPI rating

The parties disagree as to whether Dr. Klimow was selected by the employee or by the employer.  The employee testified that the employer requested she obtain a right hand PPI rating.  Ms. Crocker testified that the employee requested the right hand PPI rating.  On August 6, 2002, Dr. Klimow's office faxed Ms. Crocker its workers’ compensation policy acknowledgment obtaining authorization for a PPI rating on August 12, 2002. (Exhibit ER H.-7). The acknowledgment identifies the employer has having scheduled the appointment.  Id.  Ms. Crocker denies that she scheduled the appointment with Dr. Klimow. No one from Dr. Klimow’s office testified regarding the acknowledgement or why it was sent to the employer. Ms. Crocker identified the notations on the acknowledgement regarding authorization for a “right hand only” PPI rating as her handwriting. 


Dr. Klimow performed a PPI rating of the employee on her right CTS on August 12, 2002.  Dr. Klimow’s report to Ms. Crocker at p. 1 states "thank you for asking me to do a permanent partial impairment rating for (the employee)…."  Dr. Klimow rated the employee at 3 percent of the whole person for the right hand.   

A week after Dr. Klimow's examination, the parties participated in a prehearing conference.  (8/20/02 Prehearing Conference Summary).  The parties stipulated to an SIME. As part of that stipulation, the parties agreed to have the SIME physician provide a PPI rating on the employee’s right hand. (SIME Forms Incorporated into 8/20/02 Prehearing Conference Summary).  The SIME forms were signed and dated by the employee and the employer (through its counsel). It is undisputed that Dr. Mayhall provided a 2 percent PPI rating and Dr. Klimow provided a 3 percent PPI rating. The employer has paid the employee the 3 percent PPI rating.  Dr. Lipke estimated the employee would have a right hand rating of 6-12 percent of the whole person.  (9/7/01 Dr. Lipke Chart Note).  

On August 26, 2002, Ms. Crocker responded by letter to Dr. Klimow's August 12, 2002 Report.  Ms. Crocker testified that in an attempt to avoid confusion, she sent a letter to Dr. Klimow explaining that the PPI rating appointment should not be construed as an EIME. (8/26/02 Crocker Letter).  The letter went on to explain that the employee selected Dr. Klimow and that the employee scheduled the appointment.


Shortly thereafter the employer scheduled an EIME for the employee in Hawaii with Dr. Brigham.  Prior to the EIME in Hawaii, the employee obtained counsel who filed a WWC seeking medical benefits, PPI, and attorney’s fees on behalf of the employee. (10/9/02 WCC). A prehearing conference was held December 2, 2002 to address SIME issues.  By stipulation, the parties requested a hearing on the issues of:


1. Whether the time logs should be submitted to the SIME physician;


2.   Whether the job description should be submitted to the SIME Physician;


3.   Whether the SIME Physician should perform a PPI rating on the right upper extremity; and 


4.  Whether Dr. Klimow was the employee’s treating physician or an EIME.


At hearing, the parties agreed that the job description should be submitted to the SIME physician.  They also agreed that whether or not the SIME physician should perform a PPI rating on the right upper extremity would be left to the Board’s discretion.  The parties presented evidence and argument regarding issue numbers 1, the time logs, and 4, excessive change of physician.  

Employer’s Argument.


The employer argues that it is important for the SIME physician to know how often and for how long the employee worked if s/he is to make an informed opinion. The employer asserts the SIME physician should have access to the employee’s actual hours worked to establish the employee’s work conditions.  Stephens v. ITT/Telec Services, 915 P.2d 620, 625  (Alaska 1996).  


As to whether there has been an excessive change in physicians, the employer argues that Dr. Mayhall was its first EIME physician, that Dr. Kaltenborn was a permissible referral to another specialist under AS 23.30.095(e), and that Dr. Klimow was the employee’s choice of a rating physician.  Dr. Brigham is the employer’s second EIME physician and therefore not an excessive change in physicians in violation of AS 23.30.095(e).


Finally, it is the employer’s position that because there is no dispute between the employee’s treating physician and an EIME physician regarding the employee’s PPI rating for her right hand, there is no need for another PPI rating on the employee’s right upper extremity.  Moreover, the employer argues that at the time it agreed to the SIME physician providing the PPI rating, it was unaware of Dr. Klimow’s PPI rating.

Employee’s Argument.  


The employee argues that only medical records may be submitted to the SIME physician and that time logs are not medical records. Therefore, they should not be submitted to the SIME physician.  The employee also argues that the physician should take the employee’s history.  If the employee does not accurately represent her work hours and conditions, then the employer can choose to use these records for impeachment purposes.  


The employee also argues that Dr. Lipke was her choice of attending physician, not Dr. Cates.  Accordingly, Dr. Cates is the employer’s first EIME and Dr. Mayhall is its second.  Therefore, any EIME physician after Dr. Mayhall is an impermissible change in physician in violation of as 23.30.095(e). 


Finally, the employee argues that the employer should be held to the terms of the  parties’ SIME agreement.  The employee reasons that there is a dispute in PPI ratings between Dr. Lipke and Drs. Mayhall and Klimow.  Therefore, it is appropriate for the SIME physician to provide a PPI rating on the employee’s right hand.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


1. Excessive Change in Physician.

The Alaska Workers' Compensation Act (the Act), AS 23.30 et. seq.,  gives each injured worker the right to choose an attending physician. AS 23.30.095(a). Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e). However, to curb potential abuses -- especially doctor shopping -- the Act allows an injured worker or employer to change designated physicians only once without the consent of the other.  The rule against excessive physician change is intended to curb opinion shopping.  See e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  However, when a designated physician refers the injured employee to a specialist, this is not considered a change in physician.  AS 23.30.095(a) & (e).  


AS 23.30.095 provides in part:

(a) . . .Where medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. . . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

The employee argues that when the employer recommended Dr. Cates, this was the employer’s first EIME physician selection.  When the employer changed from Dr. Cates to Dr. Mayhall, this was the employer’s second EIME physician and only permissible change. Therefore, the employee argues that Dr. Klimow and Dr. Bringham are excessive changes of physicians in violation of AS 23.30.095(e).  

In response, the employer argues that Dr. Cates was the employee’s original attending physician and that Dr. Mayhall is the employer’s first designated physician.  Additionally, the employer argues that the employee sought to substitute Dr. Gevaert for Dr. Lipke, and when Dr. Gevaert was unavailable, Dr. Gevaert’s practice partner, Dr. Klimow substituted for Dr. Gevaert.  Therefore, Dr. Klimow was the employee’s choice of physician, not the employer’s.

It is well settled that a referral to a specialist is not a change in physician. We find that Dr. Klatenborn was seen on referral from Dr. Mayhall.  Accordingly, we conclude that this was not a change in physician under AS 23.30.095(e).  

When the Board has considered whether or not a practice partner of the same specialty stepping in for the designated physician was a change in physician for purposes of AS 23.30.095 (a) and (e), we have concluded it is not.  See, Mitchell v. United Parcel Service, Inc., AWCB Decision No. 02-0195 (September 27, 2002).  Moreover, a new physician may be appointed as a “substitution” and not a change for purposes of AS 23.30.095(a) and (e) when the original physician is no longer available because s/he has closed their practice, moved out of state, or refuses to treat the employee.  Bloom v. Teckton Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change of physician by the employee); 8 AAC 45.082(c). 

We find, under the facts of this claim, that Dr. Cates is neither the employee’s or the employer’s designated physician for purposes of AS 23.30.095 (a) & (e).  In making this finding we cannot ignore the statute's primary purpose of allowing injured workers to choose their attending physicians.  Id.  Nor can we ignore its goal of dissuading opinion shopping through the unfettered change of physicians.  Id.; HCS CCS SB 322 Sectional Analysis dated April 6, 1988. 

We find based upon the testimony of Ms. Cooper and the employee that the employer provided the employee with the name of Dr. Cates. We find that Ms. Cooper provided the employee with at least two other names of physicians, including Dr. Lipke.  We find that the employee did not designate Dr. Cates as her attending physician.
  8 AAC 45.082(c)(2)(B) states in part:

(2) . . .An employee does not designate a physician as an attending physician if the employee gets service . . .

(B) from a physician 

(i) whose name was given tot he employee by the employer and the employee does not designate that physician as the attending physician;

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or

(iii) whose appointment was set, schedule, or arranged by the employer and the employee does not designate that physician as the attending physician.

 Here, although the employer gave Dr. Cates’ name to the employee, the employee never designated him as her attending physician.  Accordingly, under 8 AAC 45.082(c)(2)(B) for purposes of this WCC, Dr. Cates is not the employee’s designated physician. 

However, we also find that the employee received ongoing treatment from Dr. Cates. Dr. Cates treated the employee for her work-related injury and for general health purposes. He has a general family and pediatrics practice.  There is no evidence in the record that he has any specialized training in the treatment of the hand.  When the employee did not get better, she went without referral to Dr. Lipke.  Dr. Lipke was the hand specialist suggested by Ms. Cooper.  We find that the employee did designate Dr. Lipke as her attending physician on her December 2001, WCC.  Under these facts, we find Dr. Lipke was the employee’s first designated physician for purposes of her WCC and AS 23.30.095(a).  

We do not find, upon review of the facts, that when the employer designated Dr. Mayhall as its EIME, that it was attempting to opinion shop.  We note that Ms. Cooper was on a slippery slope when she suggested Dr. Cates to the employee.  As emphasized by the employer’s witness, Ms. Crocker, the employer does not tell an employee or suggest the employee see a certain doctor because she knew the employer could “get in trouble for that.”  However, upon review of the record and the weight of the evidence, we do not find that Dr. Cates was the employer’s EIME physician.   

Balancing the purpose and goal of the ban on changing physicians more than once, we conclude that Dr. Cates was neither the employee’s designated physician or the employer’s EIME physician.  We further conclude that Dr. Lipke was the employee’s first designated treating physician and that Dr. Mayhall was the employer’s first EIME physician.  We have concluded, and the parties do not dispute, that Dr. Kaltenborn was a valid referral.  Nor do the parties dispute that Dr. Gevaert was the employee’s substitution for Dr. Lipke.  The parties do, however, dispute Dr. Klimow’s status.  Dr. Klimow is Dr. Gevaert’s practice partner.  They are both physiatrists.  We do not find this to be a change in physician. Mitchell, supra.  Therefore, we conclude neither the employee nor the employer has had an excessive change in physicians in violation of AS 23.30.095 (a) or (e).   The employer may change EIME physicians under AS 23.30.095 from Dr. Mayhall to Dr. Brigham.


2.  SIME – PPI Rating on Right Hand.
8 AAC 45.065(c) provides in part “unless modified, the (prehearing) summary governs the issues and the course of the hearing.”  8 AAC 45.050(f)(2) provides that stipulations “may be made at anytime . . .in the course of a hearing or prehearing.”  Stipulations between the parties are binding upon the parties “and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.”  8 AAC 45.050(f)(3).

We find the parties entered into a binding stipulation in the course of a prehearing when they stipulated to the terms and conditions of the SIME.  Accordingly, the agreement is binding upon the parties unless we find “good cause” to relieve a party from its terms. The employer argues that because it has paid the employee her 3 percent PPI rating on her right hand, there is no dispute.  The employer compares the employee’s insistence on a right hand rating analogous to a request for reconsideration.  It urges the Board to not allow the SIME process to become a back door to obtain a more favorable rating.

The Board agrees that the SIME process should not abused to provide a more favorable rating.  However, we are unpersuaded by the employer’s arguments on this matter. Here, it is undisputed that at the August 20, 2002 prehearing conference the parties stipulated to an SIME.  As part of that stipulation, the parties agreed to have the SIME physician provide a PPI rating on the right hand.  We find the testimony of Ms. Crocker establishes that at the time of the prehearing conference, she was aware the employee had seen Dr. Klimow for a PPI rating.  Accordingly, while she may not have known the extent of the PPI rating, she knew one was forthcoming at the time she entered into the stipulation.  We find the employer knowingly entered into the stipulation and accepted the risk.

We find the employer’s actions allowed it to keep its options open regarding the PPI rating.  We find the parties entered into a valid and binding stipulation to have the SIME physician provide a PPI rating on the employee’s right hand.  If Dr. Klimow had returned a 10 or 12 percent PPI rating, it is likely the employer would have enforced the stipulation against the employee between the parties to obtain a lower, and thus more favorable to the employer, PPI rating.    Based upon these findings, we do not find good cause to relieve the employer from the terms of the stipulation.  

Additionally, under the facts and circumstances of this WCC, we find having the SIME provide a PPI rating on the employee’s right hand will best assist us in ascertaining the rights of the parties. AS 23.30.135(a); AS 23.30.155(h).  The Board has liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.  . . 

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .

We have long considered subsection AS 23.30.110(g) to be procedural in nature, not substantive, see, e.g., Hulshof v. Spenard Builders Supply, AWCB Decision No. 02-0224 (October 29, 2002) for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997) and Harvey v. Cook Inlet Pipe Line Co.  AWCB Decision No. 98-0076 (March 26, 1998). Considering the broad procedural discretion granted to us in AS 23.30.110(g), AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion in defining the parameters of an SIME.  Therefore, we conclude having the SIME provide a PPI rating on the employee’s right hand will best assist us in ascertaining the rights of the parties.  AS 23.30.135(a); AS 23.30.155(h).

3.  Nonmedical Records to the SIME Physician.

The parties disagree on whether the employer’s record of the employee’s work schedule should be submitted to the SIME physician.  The employee argues that the Board’s regulations prohibit nonmedical records going to the SIME physician. 8 AAC 45.092(h). Relying upon Stephens, supra., the employer argues that the employee’s time records are necessary to provide the SIME physician with insight to the employee’s work conditions.  



In Stephens, the physicians were asked numerous hypotheticals, some of which, incorporated the testimony of other witnesses regarding the work conditions on the day of the employee’s injury. 915 P.2d 620, 625 (Alaska 1996).  The Court found that the physician’s conclusions took into account their understanding of the employee’s work conditions and that this was a factually permissible interpretation.  Id.  We find the matter before is factually distinguishable from Stephens.  Here, we are discussing an SIME physician’s initial medical opinion.  We are not evaluating what weight to assign the SIME report in reaching our final conclusion. Also, in Stephens the parties had an opportunity to cross-examine not only the physician, but also the witnesses who provided information about the employee’s work conditions.  Therefore, we find the employer’s reliance on Stephens in this mater unpersuasive.


Our regulation 8 AAC 45.092 provides in pertinent part: 
 (h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession...
We find that while the above regulation does not specifically provide for forwarding non-medical records to an SIME physician, it does not specifically exclude such practice. Moreover, the board had determined that under certain circumstances videotapes and nonmedical records relating to the employee’s physical condition may be forwarded to SIME physicians. See, Orchitt v. AT&T Alascom, AWCB Decision No. 00-0159 (July 24, 2000); Lindsay v. Gary King Sporting Goods, AWCB Decision No. 97- 0256 (December 15, 1997).


We have reviewed the time records the employer wishes to submit to the SIME physician.  We find that these records do not relate to the employee’s physical condition.  At hearing, the employer argued that these records were necessary to provide the SIME physician with an accurate picture of the employee’s work.  

It is customary for the SIME physician to interview the employee and take a history.  As part of that history, we anticipate the physician will ask the employee about her hours of work and frequency of work.  If the Board were to approve the employer’s request, the SIME physician would be placed in the position of comparing and weighing the employee’s testimony against the employer’s records. By statute the Board determines the credibility of a witness.  AS 23.30.122.  We also determine the weight to be accorded a witness’s testimony, including medical testimony and reports. Id.

Alaska Statute 23.30.122 provides that the Board is the sole evaluator of the credibility and weight of witnesses, including medical testimony and reports. The Board's findings of credibility and weight are conclusive even if conflicting evidence exists. 

Bauder v. Alaska Airlines, Inc 52 P.3d 166, 175 (Alaska 2002); See also, Thompson v. United Parcel Service, 975 P.2d 684 (Alaska 1999). Accordingly, we conclude that the nonmedical documents proffered by the employer for review by the SIME physician in this instance are for purposes of assessing credibility and evaluating evidence. This is inappropriate. The employer’s time logs shall not be included in the materials to be submitted to the SIME physician.

ORDER

1. The employer has not had an excessive change of physicians under AS 23.30.095(e).

2. The employer can designate Dr. Bringham as its second EIME physician.

3. The SIME physician shall perform a PPI rating on the employee’s right hand.

4. The employer’s time logs shall not be submitted to the SIME physician. 



 Dated at Anchorage, Alaska this 28th day of March, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli,






            Designated Chairperson







____________________________                                






John A. Abshire, Member







____________________________                                  






S.T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JUDITH A. HOGUE employee / applicant; v. ALASKA REGIONAL HOSPITAL, employer; TRANSPORTATION INSURANCE COMPANY, insurer / defendants; Case No. 200022343; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  28th day of March, 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk

�








� Dr. Cates’ office is in the employer’s complex.  Dr. Cates does not work for the employer and is not on contract with the employer as a health care provider.


� Doctor of Osteopathy.


� Employer’s Hearing Exhibit No. 5.


� We note that Ms. Crocker testified that when she asked, the employee indicated that Dr. Cates was the employee’s attending physician.   For purposes of designating an attending physician under the Act, we find it reasonable to require the employee designate the physician on a form prescribed by the Board and not an employer generated form.  (See, 8 AAC 45.082(2)(B))
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