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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512
	MICHAEL M. GAMBER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

OSBORNE CONSTRUCTION COMPANY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CORPORATION ,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200211093
        AWCB Decision No.  03-0074

         Filed with AWCB Anchorage, Alaska

         on April 2, 2003



We heard the employee’s claim for temporary total disability (TTD) benefits, medical benefits, transportation benefits, penalties and interest on January 15, 2003, at Anchorage, Alaska. Michael M. Gamber, the employee and applicant, represented himself.  Attorney Constance Livsey represented the employer and insurer (employer). We heard this case as a two-member panel, a quorum under AS 23.30.005(f), and closed the record at the end of the hearing. In reviewing the parties’ arguments, the evidence in the record, and applicable law, the two-member panel was deadlocked and could not come to a decision. The two-member panel consisted of the Commission of Labor’s designee and a representative of industry.  Under AS 23.30.005(a) the third member must therefore be a representative of labor.  By letter dated February 14, 2003 the parties were notified that a representative of labor, John A. Abshire, would be added to the panel absent objection by a party under AS 44.62.450(c).  Neither party objected to Mr. Abshire.  Accordingly, the record was reopened.  Mr. Abshire reviewed the record and hearing tapes.  We closed the record when we next met on March 12, 2003.

ISSUES
1.     Is the employee entitiled to TTD benefits from July 1, 2002  to September 10, 2002? 

2. Is the employee entitiled to TTD benefits from November 1, 2002  until he is medically stable?

3. Is the employee entitiled to medical benefits for his on-the-job injury?

4. Is the employee entitiled to transportation costs for his on-the-job injury?

5. Is the employee entitiled penalty and interest on unpaid benefits?

6. Is the employee entitled to attorney fees and costs associated with his claim?

SUMMARY OF THE EVIDENCE

AND BACKGROUND

The employee injured his knee during the course and scope of his employment as a Construction Sider in early to mid May 2002.
 The employer has paid the employee medical benefits associated with his injury.  The employee has also paid TTD benefits associated with the employee’s post-surgery recovery. The employer has controverted TTD benefits from the date the employee sought medical attention (July 1, 2002) up through the date of surgery (September 10, 2002), and from the date the employer’s doctor found the employee to be medical stable (November 1, 2002) forward. The primary issue before the Board is whether or not the employee voluntarily removed himself from the workforce when the employer terminated the employee under the employer’s zero tolerance policy
, for a positive post-injury drug test.

At the time of the original injury in May, the employee’s supervisor offered to take him to Primary Care Associates (PCA), a clinic designated by the employer as its contractual medical provider for work-related injuries.   The employee testified that he declined, thinking he could just “walk it off.”  The employee continued working for the employer as a Construction sider until July 1, 2002 when, he testified, the pain became too much. The employee filed his Report of Injury and Occupational Illness (ROI) with the employer on July 2, 2002.

He testified that from the date of his injury until he sought medical treatment on July 1, 2002, the pain had been getting worse.  To deal with the pain he had to resort to street drugs.  He explained that on the morning of July 1, 2002 he felt he could no longer work because the pain had become too great.  The employee attempted to go to work that morning but upon his arrival, the employee’s supervisor took the employee to PCA. 

Margaret Heller, P.A. - C, saw the employee.  She examined the employee’s left knee and, at the employer’s request, performed a post-accident drug test.  P.A. Heller also X-rayed the employee’s left knee.  George H. Ladyman, M.D., reviewed the employee’s X-ray and found no abnormality. (7/1/02 Radiologist Report).  P.A. Heller discharged  the employee with two prescriptions.  One for a pharmaceutical and one prescribing “No work this week due to knee injury – then light duty until he is evaluated by an orthopedist.”  He was referred by PCA to John D. Frost, M.D., and had an appointment with Dr. Frost’s office the next day, July 2, 2002.   

After she discharged the employee, P.A. Heller received the results of the initial drug test, which were positive.  After further discussion with the employer, P.A. Heller wrote a new prescription for the employee prescribing “Light duty until – orthopedic evaluation- specifically no heavy lifting, twisting movements with lower body, walking.  He needs to ice & elevate affected area 20 min. 4 times a day while at work.”  P.A. Heller called the employee and left him a message informing him of her new discharge instructions.  The employee received the message that evening.  He called Ms. Heller the next day, July 2, 2002, and informed her that he was not going in to work because his knee was too painful and he had an appointment with Dr. Frost that day.  

The employee also stated that he disagrees with the doctors regarding his medical stability status.  He testified that regardless of what the doctors may say, he is the “the ultimate authority” on his body.  The employee does not believe he is able to return to work as a Construction Sider at this time because he does not feel he is medically stable.  He explained that he continues to have problems with his knee.

On July 2, 2002, Mark Malzahn, P.A.-C with Dr. Frost’s office examined the employee.  P.A. Malzahn diagnosed the employee with an “Acute tear of the lateral meniscus which has become more symptomatic over time.” (P.A. Malzahn 7/2/02 Chart Note).  P.A. Malzahn recommended the employee continue in a “no work status” and ordered an MRI
.  Id.  The employee was to return for a follow up evaluation once the results of his MRI were available.  Id. The radiologist, after reading the MRI, was left with the impression that the employee had an “oblique predominantly horizontal tear, posterior horn, medial meniscus” and “bone contusion, posteromedial tibial plateau.” (Leonard D. Sisk, M.D., 7/3/02 Consultation Report).  

On July 9, 2002, the employee returned to P.A. Malzahn for his follow up.  The MRI was inconclusive.  (P.A. Malzahn 7/9/02 Chart Note).  The diagnosis remained a torn medial meniscus and possible torn lateral meniscus.  Id.  The employee was scheduled for a preoperative evaluation with Dr. Frost.  P.A. Malzahn recommended that in “the interim we will have him continue with conservative measures and continue him on light duty.”  Id.  

On July 10, 2002, Roquel Williams, safety and claims administrator for the employer sent the employee a termination letter that stated:

On May 01, 2002, a minor injury was reported to your supervisor.  At that time you declined the offer to go to the clinic.  No further mention was made regarding this injury and you continued working your regular job as a construction sider without complaint or difficulty until Monday, July 1, 2002. At which time your reported your “Knee gave out when you got out of bed and became progressively sore as the day when [sic] on”.  At this time your supervisor transported you to the Primary Care Associates Clinic where you were examined by a physician and were administered a routine “post accident” drug test screen.  You were notified the evening of July 1, 2002, by Margarete Heller PAC of the Primary Care Associates, that you were released for light duty work and that Osborne Construction Company would be able to accommodate any Medical restriction.  You were instructed to report for work on July 2, 2002.  On July 2, 2002, you telephoned Ms. Heller and advised her that you were refusing to accept the offer of light duty work.  

On July 3, 2002, you were examined by Mark Malzahn PAC of the office of Dr. John D. Frost MD and were once again released for light duty.  

Today, July 3, 2002, Osborne Construction Company was notified that your post accident drug test was confirmed by the laboratory and the “Medical Review Officer” to be positive for THC.  Our company policy is “Zero Tolerance” for illegal drugs, and required us to terminate your employment. . . . .

(Williams Letter To Employee Dated 7/10/02).


The employer has a zero tolerance workplace. The employer conducts prehire drug testing. The employee passed his prehire drug test.  The employee testified that he knew and understood the employer’s drug policy. However, he wanted to continue working and once he injured his knee on the job, to continue working, he had to use to street drugs. 

The employee was diagnosed with a torn meniscus and Dr. Frost’s office scheduled surgery for July 26, 2002. (7/24/02 Chart Note and 7/29/02 Prescription). The employer would not authorize the surgery prior to an employer’s independent medical examination (EIME). 

On August 9, 2002 the employee filed a Workers’ Compensation Claim (WCC) seeking medical and time-loss benefits.  The employee also stated that he has “not designated a treating physician.  I am seeking acceptance for a orthopedist or knee specialist.  My employer sent me to his physician.” (Claim filed 8/9/02, signed 3/31/02). The WCC was served on the employer on August 26, 2002. The employer filed its controversion on November 18, 2002 controverting the employee’s claim for TTD from July 1, 2002 through September 31, 2002 and after November 1, 2002.  (11/18/02 Controversion Notice).  The employer also controverted the employee’s claim for certain post-surgical medical treatment, transportation costs, interest, penalties, attorney fees and costs.  Id.  

On August 23, 2002, William Mayhall, M.D., performed the employer’s first EIME. Dr. Mayhall concurred with Dr. Frost’s diagnosis and treatment plan.  (8/23/02 Mayhall EIME Report). The employee was rescheduled for surgery on September 11, 2002.  


Dr. Frost performed the arthroscopic surgery as scheduled.  Contrary to the preoperative diagnosis, the postoperative diagnosis was an arthroscopically normal left knee.  (9/11/02 Postoperative Report).  Dr. Frost had the employee follow normal postoperative protocol, including physical therapy.


On November 1, 2002, the employer had the employee undergo a second EIME. Dejan M. Dordevich, M.D., performed the employer’s second EIME.  Dr. Dordevich stated:

it is my opinion at this time that Mr. Gamber has a normal examination of the left knee and that no further work up is indicated.  He has a subjective feeling of instability in his left knee, but this is psychological in nature rather than based upon mechanical instability of the left knee.  It is my opinion that to Mr. Gamber has reached medical stationery status with respect to the 05/01/02 industrial incident and that he has no impairment of the left knee as a result of that incident.  It is my opinion that he has reached a medical stationery status.  No further treatment is indicated or necessary.  Completion of physical therapy and subsequent closure of claim is, in my opinion, appropriate.

(11/1/02 Dordevich EIME Report at 6).  Dr. Dordevich opined that the employee was medically stable as of November 11, 2002. (11/1/02 Dordevich EIME Report).  Dr. Frost released the employee to return to work on November 18, 2002.  (11/18/02 Frost Chart Note).

The employee testified that he was unaware that the employer could and would provide light duty.  He also stated that no one told him he should report to a different site. The employee explained that he depended upon public transportation.  Because the work site was on a military base, public transportation terminated at the entrance to the base.  He estimated he walked a mile to the work site.  The employee testified that there was no way he could have walked the mile to the work site on July 2, 2002.

The employee also testified that another reason he did not report for light duty was because his supervisor called him on July 2, 2002, and told him he was suspended until the final drug test was completed.  The employee testified that he understood Dr. Frost’s office had not released him for light duty until July 9, 2002.  However, the employee explained that by the time he was released, he no longer had a job.


On November 18, 2002 the employer filed its Amended Answer to Employee’s Workers’ Compensation Claim.  In its amended answer, the employer accepted the following claims:

· TTD from September 11, 2002 through October 31, 2002;

· Medical costs which are reasonable, necessary and related to the injury of May 1, 2002 and which are for services performed in accordance with AS 23.30.095(c) and the frequency standards of 8 AAC 45.082(f),  and the usual and customary fee schedules of AS 23.30.095(f); and

· Reasonable and necessary transportation costs.

It also asserted the following affirmative defenses:

· The employee’s claim is barred under AS 23.30.100(a);

· The employee refused available light duty;

· The employee voluntarily removed himself from the labor market by willfully violating the employer’s drug use policy;

· The employee’s date of medical stability is November 1, 2002;

· No further medical treatment is necessary or indicated with the exception of previously scheduled physical therapy;

· All benefits due have been timely paid;

· The employee has failed to mitigate his damages or minimize his disability by refusing to return to light duty work and by refusing to follow orders regarding the use of crutches; and

· The employee is not entitled to fees and costs since he is not an attorney.

At the hearing the employer presented the testimony of Roquel Williams, Safety and Claims Administrator for the employer, and Nancy Lansom, Claims Examiner.  Ms. Williams testified about the employer’s internal process for reporting injuries and how they are handled.  She also discussed the employer’s drug testing policy and safety reward programs.  Ms. Williams confirmed that the employer performs a drug test on an employee any time there is an injury.  


Ms. Williams also testified regarding the employer’s light duty policy.  She explained that when P.A. Heller originally instructed the employee not to return to work, P.A. Heller was unaware of the employer’s ability to make light duty work available in its office.  Once Ms. Williams talked to P.A. Heller, Ms. Williams testified that P.A. Heller informed the employee that there was light duty work available and he should go to work the next day, July 2, 2002.  Ms. Williams explained that she understood the work restrictions placed on the employee and the employer was prepared to accommodate them. 


Ms. Lansom testified that the employer did not prevent the employee from receiving follow up treatment from Dr. Frost. Ms. Lansom also confirmed that the employer paid the employee’s reasonable and necessary medical costs related to the May 1, 2002 injury and associated treatment plan under AS 23.30.095.  (See also  Employer’s 11/18/02 Amended Answer).


The employer also presented the deposition testimony of Dr. Dordevich.  He testified that even if the employee had a meniscus injury, it would not prevent him from working as working would not have caused any additional damage to the knee.  (Dordevich Depo. at 12).  He also opined that with the benefit hindsight, there was no physical reason why the employee would not have been able to perform his regular job from July 1, 2002 thru September 11, 2002.  Id. at 11.  However, Dr. Dordevich agreed that from July 1, 2002 thru September 11, 2002 the employee had a medical reason to limit his work activities.  Id. at 11.

Employee’s Argument.
The employee argued that he is entitled to time loss benefits commencing July 1, 2002.  He reasoned that but for the adjuster’s desire to get an EIME, he would have had surgery in mid-July and been on the road to recovery. He asserted that the employer is using the positive drug test given on July 1, 2002, as an excuse to not pay him time-loss as there was no “light duty” available on the construction site. He also argued that because the employer suspended him at the time the initial test results were available pending final results, he was unavailable for light duty.  Therefore, he concluded, it was the employer’s actions that kept him from the workplace.  Finally, he argued that he has not reached medical stability.

Employer’s Argument.


The employer argued that the employee’s claim is time barred under AS 23.30.100(a). The employer argued that the employee removed himself from the workforce by testing positive for illegal substances.  The employer also argued that it made light duty work available, but the employee refused the accommodation by not reporting to work on July 2, 2002, after P.A. Heller released to light duty. The employer contended that the date of medical stability was November 1, 2002.  Finally the employer argued that no further medical treatment is necessary or indicated.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Temporary Total Disability Benefits.

The Workers' Compensation Act at AS 23.30.185 provides that "[I]n case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability." Disability, in turn, is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.395 (10). 

In Vetter v. Alaska Workers' Compensation Board, 524 P.2d 264 (Alaska 1974), the Board found that the employee did not want to work and supported this finding by reference to her husband's attitude toward her employment and her previous sporadic working history. The Court stated that a dismissal of a claim for disability compensation for this reason has a proper foundation in the law. Id. at 266. The Court explained that the concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. A finding that the claimant suffered a compensable disability or, more precisely, a decrease in earning capacity due to a work-connected injury or illness is necessary to support an award for TTD benefits. The court stated that “[F]actors to be considered in making this finding include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future. The aim is to make the best possible estimate of future impairment of earnings considering any available clues." Id. at 266. The Court further stated: 

If a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability. If an employee, after injury, resumes employment and is fired for misconduct, his impairment playing no part in the discharge, there is no compensable disability. Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available. And, a claimant has been held not entitled to temporary total disability benefits even though she had a compensable injury when she had terminated her employment because of pregnancy and thereafter underwent surgery for the injury. Since the compensable injury was not the reason she was no longer working, temporary disability benefits for current wage losses were denied. 

Id. at 266 (emphasis added).  The Court held in Vetter that if the Board's determination that the employee was no longer employed not because of any injury but because of her personal desires is supported by substantial evidence, then the employee's claim for compensation was correctly denied. Id. at 267. The Court determined that the extent of the employee's disability is not of consequence if it is determined that she had no intention of re-entering the labor market for reasons unconnected with her injuries. Id.


In Cortay v. Silver Bay Logging, 787 P.2d 103 (Alaska 1990), the Court reversed a decision of the Board denying TTD benefits.  In Cortay, the claimant was unable to work due to his work-related injury.  Id. at 104.  During this time, he was at home caring for his disabled wife.  The Board denied the claimant TTD benefits because it found the claimant was unavailable to work for reasons that were unrelated to his work injury. Id. at 104.  The Court reversed the Board’s decision and remanded the case reasoning that “a disabled employee should not be denied benefits because he chooses to engage in an activity that would render him unavailable for work.” Id. at 104.  


The employer in Cortay also advanced an alternative theory that the employee quit work for reasons unrelated to his injury and that, under Vetter, the employee is not entitled to benefits. Id. at 107.  The Cortay Court factually distinguished Vetter by finding that there was no evidence that the employee in Cortay intended to remove himself from the labor market. Id. at 107.   The Court also found that “TTD benefits cannot be denied to a disabled employee because he or she may be unavailable for work for other reasons.” Id. at 108. 

Under the reasoning in Vetter, the employer contends the employee is not entitled to TTD benefits because the employee has, through voluntary conduct unconnected with his injury, has suffered a loss in earnings, and TTD benefits are not appropriate.  We agree.  

We find that the employee was released to light duty work July 2, 2002.  We also find the employer was willing and able to provide the employee with light duty work and any necessary accommodations.  We further find the employee was aware that if he tested positive for illegal drugs, he would be terminated.  Finally, we find the employee was subject to random drug testing.  The employee admits he used drugs and does not deny that his post-accident testing was positive.  

We find this matter is factually distinguishable from both Vetter and Cortay.  Here the employer had work available for the employee.  We find the only reason the employee was unavailable for work was because he voluntarily removed himself from the work-place.  Had he not intentionally committed a terminable offense, he would have been gainfully employed regardless of his injury. The employee’s decrease in earning capacity was not due to a work-connected injury or illness.   Therefore, we conclude the employee was not prevented from working because of his injury, but rather, because he tested positive for illegal drugs.  However, this does not end our inquiry.  

The employer does not dispute the employee is entitled to TTD from the date of surgery until he was medically stable and could return to the workforce. The parties dispute the date of medical stability. The employee argues that as the person most familiar with his own body, it is the employee’s position that he is not medically stable.  In the alternative, he argues that according to Dr. Frost, he was medically stable on November 18, 2002. The employer argues that according to Dr. Dordevich, the employee was medically stable as of November 1, 2002.   We give more weight to the opinion of Dr. Frost, the doctor who performed the surgery and treated the employee.  For that reason we find the employee was medically stable as of November 18, 2002.  We conclude the employee is entitled to TTD benefits from the date of surgery to the date of medical stability.

2.  Medical Benefits and Travel Expenses.
The employer, both in its amended answer and at hearing, represented to the Board that all reasonable and necessary medical benefits had been or would be paid. Under AS 23.30.095(m), transportation for medical treatment is a medical benefit.  Accordingly, the Board concludes that the employee is entitled to transportation benefits under AS 23.30.095. 

3.  AS 23.30.100(a)


AS 23.30.100 provides in pertinent part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and the employer…

(d) Failure to give notice does not bar a claim under this chapter  

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; …


The employer argues that the employee’s claim is time-barred because the employee did not file his ROI with the employer until July 2, 2002, two months after the date of injury.  Thus, the employer reasons the claim is barred.  The Board rejects the employer’s arguments and concludes that the employee’s claim is not time-barred under AS 23.30.100(d)(1).  We find the employee reported his injury to his employer when it occurred.  We find the employer, through the employee’s supervisor, received all of the information a written ROI would have provided.  Any prejudice that may have resulted is attributable to a failure of communication within the company and not the manner in which the employee informed it of his injury. At the time of the initial injury, the employer offered medical attention and the employee declined. Upon review of the record, we fail to find how the employer has been prejudiced by the employee’s delay in filing the ROI. We conclude the employee’s claim is not time barred.   Kolkman v. Greens Creek Mining Co.,  936 P.2d 150 (Alaska 1997); Cogger v. Anchor House, 963 P.2d 157 (Alaska 1997); Tinker v. Veco, Inc., 913 P.2d 488 (Alaska 1996).
 

4.  AS 23.30.155

AS 23.30.155 provides, in part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid in installments every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file  . . a notice of controversion on or before the 21st  day after the employer has knowledge . . . 

 (e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter. After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


We find that on August 9, 2002, the employee filed a WCC seeking medical and time loss benefits. We find the WCC was served on the employer on August 26, 2002. On November 18, 2002, the employer filed its controversion.  The employer controverted based on the employee’s legal right to certain benefits.  The employer controverted because it believed the employee’s claim to be time barred and that the employee voluntarily removed himself from the workplace,

Medical benefits, which include transportation expenses, are considered compensation for the purpose of AS 23.30.155.  Childs v. Copper Valley Elec. Assn., 860 P.2d 1184, 1192 (Alaska 1993).   We find the employer is required to pay the employee’s transportation expenses for medical treatment within 30 days after the employer receives “the health care provider’s completed report and an itemization of the dates, destination, and transportation expenses for each date of travel for medical treatment.” AS 23.30.095(m). 

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) that an employer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  We have applied the Court's reasoning from Harp, and we find the employer’s controversion to be supported by substantial evidence under AS 23.30.155(b).  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).   Therefore, we find it is not an unfair or frivolous controversion.  However, the employer did not file its controversion until almost three months after the claim was served.   Therefore, we are required by law to award the employee a penalty equal to 25% of those benefits not timely controverted. AS 23.30.155(e). 

Additionally, 8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d at 358; Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Therefore, we find the employer is obligated to pay interest on any benefits that were not paid when due.  

Finally, the employee has not submitted expenses associated with bringing this claim for the Board’s consideration.  Therefore, we deny the employee’s request for fees and costs.

ORDER
1.  The employee’s claim for TTD benefits from July 1, 2002  to September 10, 2002 is denied.

2.   The employee’s claim for TTD benefits from November 1, 2002  to November 18, 2002 is granted. 

3. The employee’s claim for reasonable and necessary medical benefits, including transportation costs, attributable to his on-the-job injury is granted.

4. The employee is entitiled penalty and interest on any untimely benefits which he was due.

5. The employee’s claim for fees and costs is denied.

Dated at Anchorage, Alaska this  2nd day of April, 2003.








___________________________                                  







John A. Abshire, Member








____________________________                                  







S.T. Hagedorn, Member

DISSENT IN PART AND CONCURRENCE IN PART 

 OF PANEL CHAIRPERSON, REBECCA PAULI

I agree with the majority opinion on all issues but one.  I respectfully disagree with my panel member’s application of case law to the issue of TTD benefits.  I read Vetter and Cortay as directing the Board to limit its inquiry to whether or not the employee could, upon termination for violation of an internal employer policy, promptly obtain another position with the same earning potential.  

In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work connected injury or illness.

In Cortay v. Silver Bay Logging, 787 P.2d 103, 105 (Alaska 1990), the Court found:  

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.


I find, applying the case law to the facts before the Board, that the employee suffered a loss of earning capacity related to his work related injury.  The employer does not dispute the compensability of the employee’s injury as evidenced by their willingness to provide medical benefits and certain TTD benefits.  However, there is no evidence in the record that the employee, with his work restrictions, could return to the workplace and not suffer a loss of earning capacity.  I find the employee suffered a work-related injury.  Dr. Frost placed restrictions on the employee’s return to work.  Certainly, Dr. Frost did not release the employee to return to his occupation at the time of injury.  The Employee’s own EIME physician, Dr. Mayhall, concurred with Dr. Frost’s diagnosisi and plan of treatment.  

Therefore, I find the issue before this Board is not whether the employee voluntarily removed himself from the workplace when he was terminated, but rather, whether the employee, upon termination and with the restrictions placed upon him as a result of his work related injury, obtain employment at the same level of pay as a Construction Sider.  I find it is incumbent upon the employer to present substantial evidence demonstrating that the employee, did not suffer a loss of earning capacity due to his work related injury. Upon review of the record, I find that the employer did not present substantial evidence, sufficient to support a finding, that the employee’s work related injury did not leave the employee disabled as defined in Cortay.  Therefore, under the principles of Workers’ Compensation, it is appropriate for the employer to bear the cost of the employee’s work related disability. See generally, 1 Larson ch. 1.  I conclude the employee is eligible for TTD benefits from July 1, 2002 up through November 18, 2002. In all other respects, I agree with the decision of the Board.


Dated at Anchorage, Alaska this 2nd day of April, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






REBECCA PAULI,






   
Designated Chairperson

    
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

    
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL M. GAMBER employee / applicant; v. OSBORNE CONSTRUCTION COMPANY, employer; LIBERTY NORTHWEST INSURANCE CORPORATION , insurer / defendants; Case No. 200211093; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  2nd day of April, 2003.

                             

   _________________________________

      






Shirley DeBose, Clerk

�








� There is some dispute between the parties as to the exact date the injury occurred.  However, for our purposes here, it is not necessary to resolve this dispute.


� “Zero tolerance,” means that if an employee tests positive for illegal drugs they are terminated.


� Magnetic Resonance Image.
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