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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

MICHAEL P. LITTLE, 

                                                 Employee, 

                                                            Petitioner, 

                                                   v. 

ALASKA CUTTING ,

                                                  Employer,

                                                   and 

ALAKSA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
)
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)
         FINAL DECISION AND ORDER

        AWCB Case No. 200206145
        AWCB Decision No. 03-0075

         Filed with AWCB Juneau, Alaska

         on April 03, 2003

We heard the employee’s petition for a compensation rate adjustment on February 11, 2003, at Juneau, Alaska. Attorney Paul M. Hoffman represents the employee. Attorney Richard Wagg represents the employer and insurer (employer). We left the record open until February 28, 2003 to receive additional information and closing briefs from the parties. We closed the record the next time we met, March 4, 2003.

ISSUES
1. Should we order the employee’s gross weekly earnings (GWE) be calculated as if the employee were a permanent employee under AS 23.30.220(a)(4)(B)?

2. Should we award attorney fees and costs?

SUMMARY OF THE EVIDENCE 

The employee was injured on April 9, 2002, while working for the employer as a timber cutter
. On April 9, 2002, the employee’s fifth day of work for the employer, a tree he was cutting “barber chaired” and fell on the employee causing multiple serious injuries. The employer has accepted the compensability of the employee’s injury and, in addition to medical benefits, the employer has been and is paying the employee temporary total disability (TTD) benefits. Upon receipt of the employee’s wage information, the employer set the employee’s weekly compensation rate at $479.79, classifying the employee as a seasonal or temporary worker under AS 23.30.220(a)(6). (5/30/02 compensation Report). 

The employee filed a Workers’ Compensation Claim (WCC) on August 2, 2002, requesting that his compensation rate be recalculated under AS 23.30.220(a)(4)(B), and his work pattern be categorized as permanent employment. He also requested attorney fees and legal costs. In an answer dated August 20, 2002, the employer denied the employee’s request for a rate adjustment, asserting the employee’s employment was temporary. (8/20/02 Answer). At hearing, the employer affirmed that it was asserting that the employee was a seasonal worker, not a temporary employee.


There are very few factual disputes. The employer paid his timber cutters by the day. Typically timber cutters work 6.5 to 7 hours per day and 5 to 6 days a week. (8/8/02 Little Dep. at 14). Cutters can change employers frequently, following a contract. As explained by the employee and his witnesses, if a cutter is working for employer A and employer A’s contract is not renewed but awarded to employer B, the cutter will try to be hired by employer B. The weather can interfere with a cutter's ability to work. If the snow is too deep or if the wind is blowing too strongly, cutters don’t work. The employee explained that this is why timber operations shut down in the winter. He contended that the work is seasonal, but that the weather is incompatible with the work.


The employee has spent most of his adult life as a cutter. He has worked other jobs off and on, but his primary occupation has been that of a timber cutter. The following table represents the employee’s work history and wages from 1996 to present:

Dates of Employment

From
To
Employer 
Wage Rate
Earnings

02-Apr-02
09-Apr-02
AK Cutting
$250/day
$1,107.50

17-Mar-02
20-Mar-02
Interisland Ferry
14.00/hour
$336.00




Total for 2002
$1,443.50
20-Sep-01
26-Oct-01
Browning Timber
By stump inch squared
$5,413.17

01-Feb-01
10-Sep-01
Northwest Logging
Scale $12/1000
$30,288.81




Total for 2001
$35,701.98

03-Oct-00
15-Dec-00
Browning Timber
By stump inch squared
$14,049.43

01-Sep-00
25-Sep-00
Northwest Logging
$250/day negotiated
$33,323.10

20-Aug-00
01-Sep-00
Coulson Aircrane
$250/day + room
$1,920.00

01-Feb-00
15-Aug-00
Northwest Logging
$250/day as above




Total for 2000
$49,292.53

01-Jun-99
17-Dec-99
Shann‑Seet
$240/day plus benefits
$37,353.47

11-Mar-99
25-May-99
Gildersleeve
$250/day plus
$12,888.82




Total for 1999
$50,242.29

01-May-98
03-Oct-98
Gildersleeve
$250/day plus
$30,771.73

01-Jan-98
30-Apr-98
Shann‑Seet
$240/day plus benefits
$18,959.16




Total for 1998
$49,730.89

15-Feb-97
31-Dec-97
Shann‑Seet
$240/day plus benefits
$55,281.79




Total for 1997
$55,281.79

26-Jan-96
07-Dec-96
Shann‑Seet
$240/day plus benefits
$56,801.21




Total for 1996
$56,801.21

(Hearing Exhibit EE-1).

The employee testified that during those periods of time when he was not working, he would draw unemployment. He explained that when he was paid less than $240.00 per day, he would not linger at that job and would move on to a better paying position. He has many contacts in the timber industry and a good reputation. The employee stated that he has had job offers as recently as a week ago, and that if he were not injured, he would be working as a cutter today. He acknowledged that 1996 and 1997 were a-typical earning years. The employee stated 1998 through 2000 were more typical of what he expected to earn as a cutter.

The employee’s earnings for 2001 were, the employee testified, unusually low. The employee explained that in 2001, “the market conditions in logging seemed to be poor.” (8/8/02 Little Dep. at 21). He was looking around at alternative employment because of the downturn in the timber industry. Id. at 21. In March 2002, the employee worked for 4 days in training to become a deckhand for Interisland Ferry. However, Interisland Ferry only paid $14.00 per hour and there was no guarantee of employment. Id. at 19, 20.

The employee stated that except for the 4 days as a deckhand, he was unemployed  for almost six months from October 2001 until he went to work for the employer in April 2002. He testified that during this period of unemployment, he would call contractors but there was no work available. Id. at 22. He further testified that when work was available, he worked all the time that was offered. Id. at 22. Finally, the employee testified that he had not had any discussion with the employer concerning how long the job would last. However, he anticipated that it would be ongoing because of the employer’s contract.

The employee, in addition to his own testimony, presented the testimony of Jeff Chapman and Mark Stevens. Mr. Chapman testified telephonically at the hearing. He testified that the employer hired him sometime after the employee was injured. Mr. Chapman stated that he understood he was hired to replace the employee. Mr. Stevens testified via deposition. Mr. Stevens was also worked for the employer in 2002 as a cutter. Both Mr. Stevens and Mr. Chapman testified that they typically did not work as a timber cutter in the winter months. They testified that when they were not working, they did not receive any income other than unemployment. The testified that they stopped cutting in mid-December 2002 and as of mid February 2003 had not started back up. However they both intended to return to work for the employer. They testified that operations had not started because of right-of-way paperwork, not because their employment is seasonal. Neither Mr. Stevens nor Mr. Chapman, hold supervisory positions.

The employer presented the testimony of Brad Meese, President of Alaska Cutting, and Sharon Sellers, the employer’s bookkeeper. Both Mr. Meese and Ms. Sellers testified telephonically.

Mr. Meese testified that as president, he is responsible for the employer’s hiring and runs its operations. The employer operates in both Washington and Alaska. Washington activities are year round. However,  he testified that in Alaska, the operations are seasonal shutting down for the winter. Mr. Meese explained that cutters for the Alaska operations, are laid off beginning in November/December until January/February. For the past four years, the employer has completely shut down Alaska operations for anywhere from two to eleven weeks. When the employer shuts down, the employees are not paid. If they come back for the next season, Mr. Meese testified that they are expected to fill out new W-4 forms.

Mr. Meese also testified that he had no discussions with the employee regarding how long the job would last. Mr. Meese explained that the employer did not intend to employ cutters year round. Finally, as explained by Mr. Meese and confirmed by the employee in his deposition at page 17, the employer’s contract with the land owner and the Forrest Service determine the amount of work. Once the employer has met its quota, it shuts down operations.

Ms. Sellers has been the employer’s bookkeeper for over 5 years. She testified that the operations in Alaska shut down for the winter. She also confirmed that during the “down time,” cutters apply for unemployment. On the forms she receives from the State of Alaska, it indicates the unemployment applicants are seeking unemployment benefits because they have been laid off. Ms. Sellers prepared a summary of the employer’s seasonal work information for Alaska. Ms. Sellers summary contains information for each year since 1999, the dates of Alaska cutting operations and the period of time an employee was laid off.

Year
Dates of Operation
Laid Off

1999
2/25/99 – 12/4/1999
6 weeks

2000
2/13/00 – 12/22/00
2 weeks

2001
1/4/01 – 11/30/01
11 weeks

2002
2/16/02 – 12/20/02
Anticipate 7 – 8 weeks

Ms. Sellers also prepared and filed a two page document titled Alaska Cutting Downtime Payroll. This document was prepared at the Board’s request. It shows, for the years 1996 through 2002, cutters on the employer’s payroll, when and where they worked.

Argument of the Employee.

The employee argues that under a proper analysis of AS 23.30.220, he is not a seasonal employee. The employee urges us to look at the statutory language. The word “exclusively” modifies seasonal in AS 23.30.220(a)(6). Cutters can work year round, thus, the employee alleges he is not engaged in seasonal work. The employee reasons that a cutter is not “exclusively seasonal employment.” Accordingly, he submits that the Board should categorize him as a permanent employee with serial employment and calculate his GWE under AS 23.30.220(a)(4)(B). The employee argues that AS 23.30.220(a)(4)(B) will most accurately predict his earnings losses due to injury.
 He asserts that had he been employed for 13 weeks, then, under ordinary circumstances he would earn $250.00 per day and work 5-6 days a week. He claims his GWE should be $1,250.00 or 1,500.00 per week.

Finally, the employee cites to several cases from other jurisdictions in support of his contention that before the Board can find the employee’s employment is exclusively seasonal, we must be able to answer each of the following in the affirmative:

1. Is the type of work exclusively seasonal?

2. Is the employment exclusively seasonal?

3. Is the employee’s attachment to the employment exclusively seasonal?

Argument of the Employer.

The employer argues that it has correctly categorized and calculated the employee’s GWE. The employer reasons that the Board should look to the employment at the time of injury rather than the type of industry or work.
 The employer asserts that the employment that the employee was engaged in at the time of injury was seasonal. Therefore, the employer has correctly categorized the employee for purposes of calculating GWE.

The employer also argues that if the Board were to find for the employee, the Board would endow the employee with a windfall. GWE as proposed by the employee results in a gross yearly income of $65,000.00 to $75, 000.00. This would far exceed the employee’s highest annual income to date, $56,801.21. The employer argues that calculating the employee’s wages as if he were a permanent employee under AS 23.30.220(a)(4)(B), is not an accurate predictor of future wages based on the employee’s own admissions. The employer asserts that it would be unfair and a violation of AS 23.30.220 to categorize the employee in such a way as to provide him with a windfall. The employer argues that this is evidence in support of its position that the most accurate predictor of the employee’s future income is to calculate GWE, as it did, under AS 23.30.220(a)(6).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Compensation Rate.

AS 23.30.220 provides, in part:

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows:

. . .

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52; 

. . . 

 (4) if at the time of injury the

(A) employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

. . .

(5) if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

. . . .

(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury;

. . . .

(c) In this section, (1) “seasonal work” means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis; . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
 In Justice v. RMH Aero Logging, Inc., the Court held that where past wage levels are an accurate predictor of losses due to injury, the board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, giving that section of the statute its present form. In a recent decision, Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair. The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations. The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate. The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading together the Court's directions in Dougan and Justice, we apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim. The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
 


In the instant case, the parties are disputing which section of the current version of AS 23.30.220 applies to the employee, a timber cutter in southeast Alaska. The employee urges us to interpret the statutory language of AS 23.30.220(a)(6) in a manner that is inconsistent with prior decisions. The issue of how to apply this statutory provision has been addressed by this Board and the Courts. This is not a case of first impression.
 Ketchikan Superior Court Judge Thompson has considered the legislative history associated with the amendment of AS 23.30.220 in 1995 establishing AS 23.30.220(a)(6) and concluded:

Instead of focusing on exclusively seasonal occupations the statute refers to seasonal employment. This Court agrees that this must refer to the particular employer-employee relationship rather than simply the type of work performed. In other words, Phoenix hired Harrison to work the logging season. The fact that as a truck driver other persons do or did similar work elsewhere for other employers year round will not operate to convert Harrison's exclusively seasonal employment with Phoenix into a year-round occupation.


In keeping with our prior decisions, we reject the employee’s argument and look to the employment at the time of injury to determine whether the employment is appropriately classified as seasonal.
 If we find the employee is properly categorized as a seasonal employee for purposes of calculating GWE, we will then determine if this category results in a GWE, which is an accurate predictor of the employee’s future earnings.

At the time of injury the employee was employed as a timber cutter. In the past, under similar circumstances, the Board has concluded that the timber industry is seasonal and timber cutters are seasonal employees for purposes of calculating GWE.
 Here, we find no specific evidence was offered regarding what period the employer hired the employee to work when he was hired in April 2002. We find the employer has presented evidence that its cutters worked on a seasonal basis, with a layoff for a period of time in the winter months. We find that the employee and his witnesses confirm this practice with their testimony and the fact that they obtain unemployment benefits during this period. 

The employee’s work history also supports a finding of seasonal employment. The employee was regularly unemployed during the winter months. Although the period of time varied, the fact that he was laid off every year did not. Moreover, the employer’s payroll records establish that it would be unusual for the employer to have cutters working in Alaska from November through January. As compiled by Ms. Sellers, the employer’s history regarding the employment of cutters in Alaska from November to February and the number of hours worked
 shows:

YEAR
NOVEMBER
DECEMBER 
JANUARY
FEBRUARY

1995
0
0
0
0

1996
2 cutters

49 hrs, 28 hrs


1 cutter

42 hrs
0
0

1997
0
0
0
2 cutters

46 hrs, 46 hrs

1998
0
0
0
3 cutters

182 hrs, 21 hrs,

97 hrs

1999
0
1 cutter

21 hrs
0 
2 cutters

7 hrs and 21 hrs.

2000
0
0
0
4 cutters

55 hrs, 56 hrs,

55 hrs, 56 hrs

2001
0
3 cutters @ 7 hrs each
6 cutters

91 hrs, 105 hrs, 80 hrs,

105 hrs, 91 hrs, 96 hrs
0

2002
0
0
2 cutters

21 hrs, 74 hrs
0


We find that in those instances where the employer did have a cutter on the payroll for its Alaska operations, it was minimal at best. Based on all the evidence we find the employee is best categorized as a seasonal employee for purposes of determining GWE.


However, this does not end our inquiry. The employee has argued, that calculating the employee’s GWE as a seasonal employee will not yield the result intended by the statute and Dougan. Because we have found the employee’s employment is appropriately categorized as seasonal, the employee has the burden of proving by substantial evidence that AS 23.30.220(a)(6) will not accurately predict the his earnings losses due to injury.

The employee admits that the timber industry is in decline. We find the employee’s earning history establishes that his annual wages were steadily declining. We find the employee is an experienced timber cutter and, as testified to by his peers, he is considered a reliable, skilled employee. We find the employee has many connections in the timber industry. We also find that the employee, by his own admission, was unable to get a job for 5 months and was considering entering another line of work, albeit one that paid substantially less than cutting. We find the employee’s employment history establishes that he did not work a regular number of hours per year. 

Based on the figures compiled by Ms. Sellers, it is unlikely that the employer would have the work for the employee to work regular hours 5–6 days a week. We find that when the employer did have a cutter working during the winter months, it would range from a low of 7 hours to a high of 182. However, we find that the majority of the time during the period in question, the employer had no cutters working. 

We further find that were we to agree with the employee and grant him a rate adjustment under AS 23.30.220(a)(4)(B), the employee would receive a windfall. The employee was injured in April 2002. For the almost 6 months prior to his injury the employee was unable to obtain employment. His inability to obtain employment was not because he removed himself from the workforce to pursue other interests, but rather, because of the lack of employment opportunities. 

We find in 2001 that the employee’s income totaled just over $35,000.00. We find that calculating the employee’s GWE under AS 23.30.220(a)(4)(B) would double the employee’s income from the prior year and exceed his highest previous year of earnings by $10,000.00. We find the employee has not presented substantial evidence
 that would convince a reasonable person that the employee’s income was likely to increase to this level in the near or not so near future. Accordingly, we conclude that calculating the employee’s GWE as if he were a permanent employee is clearly not a rational predictor of the employee's potential earnings during his period of disability, thereby violating the Court’s interpretation of AS 23.30.220 in Thompson v. United Parcel Service.
 

We further find that calculating the employee’s income under AS 23.30.220(a)(6) results in gross yearly earnings of $35,702.00.
 This amount is representative of the employee’s earnings for all of 2001. 


The Alaska Supreme Court in Dougan v. Aurora Electric, Inc.,
 directed us to presume the legislature intended to apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim. The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
  In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we find the employee's work would be most accurately characterized as seasonal, temporary work. Based on the preponderance of the available evidence, we conclude AS 23.30.220(a)(6) most accurately predicts the employee's expected earnings during the periods he has received and is to receive TTD benefits. This is in keeping with past decisions finding the logging industry in southeast Alaska is seasonal employment.
 

2. Attorney Fees and Costs.

Attorney fees and costs are awarded when the employee prevails.
 We have denied the employee’s request for a compensation rate adjustment. Accordingly we deny the employee’s request for attorney fees.

ORDER

1. The employee’s petition for a compensation rate adjustment is denied and dismissed.

2. The employee’s petition for attorney fees is denied and dismissed.


Dated at Juneau, Alaska this 3rd day of April, 2003.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Pauli
Rebecca Pauli, Designated Chairperson

/s/ Richard Behrends
Richard H. Behrends, Member

/s/ Jay Rhodes
James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL P. LITTLE employee / petioner; v. ALASKA CUTTING, employer; ALASKA NATIONAL INSURANCE CO., insurer/respondents; Case No. 200206145; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 3rd day of April, 2003.

Susan N. Oldacres, Work. Comp. Tech.

�








� “Timber cutters,” “cutters” or “fallers” cut down the trees that are being harvested.


� AS 23.30.220(a)(6) places a seasonal and temporary employee the same category for purposes calculating the employee’s gross weekly earnings. 





� Brennan v. Flowline of Alaska, AWCB Decision No. 03-0043 (February 21, 2003). 


� See, Employee’s Hearing Brief at 8 –10 and cases cited therein. 


� Justus v. Ketchikan Pulp Co., AWCB Decision No. 97-0205 (October 10, 1997).





� See, e.g., Thompson v. United Parcel Service, 975 P.2d 684, 689-90 (Alaska 1999); Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 930 n.17 (Alaska 1994); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).


� 42 P.3d 549, 553 (Alaska 2002) citing Gilmore, 882 P.2d at 689.


� 882 P.2d 922 (Alaska 1994).


� Id. at 929.


� 50 P. 3d 789, 797 (Alaska, 2002).


� Id.


� See, e.g., Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002); Neel v.Flight Alaska, Inc.,  AWCB Decision No. 02-0194  (September 26, 2002). 


� Phoenix Logging Co. v. Harrison, 1KE-96-138 (August 8, 1997); Justus v. Ketchikan Pulp Co., AWCB Decision No. 97-0205 (October 10, 1997).


� Id. at 4 (Emphasis in original).


� Id.


� Id.


� The document provided to the Board was a facsimile. Some of the numbers are difficult to distinguish and the hours identified in our Decision and Order today are an approximation.


� Brennan v. Flowline of Alaska, AWCB Decision No. 03-0043 (February 21, 2003) (addressing temporary employment).


� Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).


� 975 P.2d 684, 689-90 (Alaska 1999).


� GWE of $714.04 x 50 = $35,702.00


� 50 P.3d at 797.


� See, e.g., Campbell v. Northern Sales of Ketchikan, Inc., AWCB Decision No. 02-0188 (September 17, 2002); Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002); Neel v.Flight Alaska, Inc.,  AWCB Decision No. 02-0194  (September 26, 2002). 


� Phoenix Logging Co. v. Harrison, 1KE-96-138 (August 8, 1997); Justus v. Ketchikan Pulp Co., AWCB Decision No. 97-0205 (October 10, 1997).


� AS 23.30.145.
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