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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	HEATHER LOVELL, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

GLACIER BREWHOUSE,

                                                  Employer,

                                                  And

REPUBLIC INDEMNITY CO. OF AMERICA,

                                                   Insurer,

                                                            Respondents.
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	         FINAL DECISION AND ORDER

        AWCB Case No.  200025387

        AWCB Decision No.  03-0077

         Filed with AWCB Anchorage, Alaska

         on April  3,  2003


We heard the employee’s appeal of the Reemployment Benefits Administrator’s (“RBA”) May 15, 2002 determination finding the employee not eligible for reemployment benefits, at Anchorage, Alaska, on March 20, 2003.  Court-Appointed Guardian Barbara Williams represented the employee.  Attorney Michael Budzinski represented the employer and its insurer (“employer”).  We closed the record at the conclusion of the hearing.  


ISSUE

Whether the RBA abused his discretion in finding the employee not eligible for reemployment benefits. 

SUMMARY OF THE EVIDENCE


The employee injured her back while working for the employer on December 3, 2000.  She was working as a pantry chef, carrying a tub of salad greens when she jerked the tub up to obtain a better grip on it, and injured her back.  (7/6/01 Workers’ Compensation Claim).  The employee sought treatment at the Alaska Native Medical Center (“ANMC”) on December 4, 2002.  She was noted to have sacroiliac pain and was prescribed Naprosyn and Percocet.  She was released from work for three days.  (12/4/00 Chart Note).


The employee was seen in the emergency room of the ANMC with complaints that her back pain was worsening on December 6, 2000.  It was noted that the employee was experiencing back pain as well as right leg parasthesia.  X-rays of her lumbosacral spine were taken and were read as normal.  The employee was diagnosed with low back sprain and prescribed Flexeril.  She was released to light duty work for five days.  (12/6/00 Chart Note, Radiology Report and Medical Report of Duty Status Form).  The employee was examined by M.I. Freeman, M.D., at the ANMC on December 12, 2000.  Dr. Freeman continued the employee’s work release through December 18, 2000 and noted that the employee was planning to see a chiropractor for her back pain.  (12/12/00 Chart Note and Medical Report of Duty Status Form).


The employee was examined by chiropractor Robert Wheeler, D.C., on January 24, 2001.  Dr. Wheeler ordered new X-rays of the employee’s spine, to be taken while weight-bearing.  The X-rays showed a right scoliosis with apex at the T7 level and an anterior superior bone spur at the T7 level.  The X-rays also showed the employee had a scoliosis to the left with multiple subluxations.  Dr. Wheeler’s diagnosis was “multiple subluxations and sacroiliac sprain complicated by scoliosis, leg length deficiency and muscle spasms.”  He gave the employee a 7mm heel lift to try in her shoe for two weeks and set up a treatment plan consisting of physical therapy and chiropractic therapy three times per week.  (Dr. Wheeler 1/25/01 Report).


The employee saw Dr. Freeman again on January 25, 2001 to request a work release.  During their conversation the employee mentioned to Dr. Freeman that she was feeling anxious.  Dr. Freeman signed her work release and referred her to the ANMC mental health clinic.  (Dr. Freeman 1/25/01 Chart Note).  A release to work was also signed by Dr. Wheeler on January 29, 2001.  (Dr. Wheeler 1/29/01 Work Release).


A Magnetic Resonance Image (“MRI”) of the employee’s lumbar spine was taken on January 31, 2001.  The MRI showed a broad based central disc protrusion at L5-S1 with no evidence of any significant spinal or foraminal stenosis.  (1/31/01 MRI Report).   The employee continued treating with Dr. Wheeler, who noted the results of the MRI and that the employee was showing some improvement as of February 5, 2001.  (Dr. Wheeler 2/5/01 Report).  On February 14, 2001 Dr. Wheeler referred the employee to the orthopedic department at the ANMC for an evaluation and opinion regarding the work-relatedness of the employee’s current symptoms, as well as a recommendation regarding any additional treatment she may need for her injury.  (Dr. Wheeler 2/14/01 Report).


At the request of the employer, the employee was evaluated by Scot Fechtel, M.D., on March 2, 2001.  Dr. Fechtel noted the employee’s current medical problems included anxiety, panic and depression and that she appeared fragile emotionally.  He reviewed the employee’s X-rays and the reports from Dr. Wheeler.  In his opinion the employee’s December 2000 industrial injury was a possible lumbosacral strain, which has resolved.  Dr. Fechtel also found the employee had widespread musculoskeletal complaints which were myofascial in nature and probable depression.  He opined that only the lumbosacral strain, and not the musculoskeletal complaints or the depression, were related to the employee’s December 3, 2000 work accident.  Dr. Fechtel stated the employee’s history of homelessness and depressed appearance are intervening factors which substantially affect her somatic complaints and current condition.  Although he believed the chiropractic treatment and physical therapy the employee was receiving may help transiently alleviate the employee’s somatic complaints, it was his opinion that treating her depression would be far more effective.  He stated that the employee did not need further treatment for her back strain, but believed she should receive treatment for her somatic complaints and depression, although they are unrelated to the mechanism of her December 3, 2000 accident.  He found the employee to be medically stable with no permanent partial impairment (“PPI”).  (Dr. Fechtel 3/2/01 Report).     


Dr. Wheeler disagreed with Dr. Fechtel’s report on several points.  It was his opinion that the employee’s disc bulge was caused by her December 3, 2000 work injury.  He stated this type of central protrusion would certainly be a cause of her clinical symptoms relating to low back pain, sciatica and parathesia, which has moved from one extremity to the other.  He noted the employee’s history does not indicate prior low back pain, sciatica or parathesia which was found in the initial exam and was still present as of March 2, 2001.  Additionally, he found no indication of any other trauma which would have caused a disc bulge like the employee has.  Dr. Wheeler also stated that he does not believe the employee is medically stable and  he believes she still requires additional treatment.  Dr. Wheeler was of the opinion that the employee could not return to her former employment and therefore needed vocational training.  He also noted that the added stress of her injuries and loss of employment contributed to and aggravated her prior history of depression and mental/physical stress.  Dr. Wheeler agreed with Dr. Fechtel that the employee needs additional stress management counseling and that it may relieve some of her broad body complaints.  However, Dr. Wheeler disagreed with Dr. Fechtel that the December 2000 injury and subsequent loss of employment at two jobs did not exacerbate the employee’s prior history of depression and mental/physical stress.  Dr. Wheeler noted he does not perform PPI ratings, and recommended the employee be sent to a third physician to perform a rating.  (Dr. Wheeler 3/20/01 Report).


Dr. Wheeler referred the employee to Edward Voke, M.D., for examination.    Dr. Voke examined the employee on March 27, 2001.  The employee’s complaint was constant pain in the lumbar spine which radiates into her right lower extremity to the thigh and to her distal left thigh as well, with the right being worse than the left.  Dr. Voke’s diagnosis was lumbosacral strain and bulging disc in the central lumbar spine.  He recommended further conservative care and anticipated her progress would be good.  He noted there was no permanency involved in the December 2000 injury.  (Dr. Voke 3/27/01 Report).


On May 29, 2001, Micki Mavourneen, M.A., filled out an Alaska Department of Labor & Workforce Development, Employment Security Division Medical Report Form regarding the employee.  Ms. Mavourneen indicated on the form that the employee became disabled on February 16, 2001 with post-traumatic stress disorder and stress reaction with panic attack.  She stated the employee was unable to work from February 16, 2001 through April 2, 2001 and that the employee was restricted to working in a low stress environment.  The form also indicated Ms. Mavourneen advised the employee to change occupations and find work in a less stressful occupation.  (5/29/01 Employment Security Division Medical Report Form).


The employee requested reemployment benefits on a Board-prescribed form dated February 24, 2001.  In a letter dated May 4, 2001, Workers’ Compensation Technician, Fannie Stoll notified the employee and employer that Liz Dowler, Ph.D., C.R.C., had been assigned to complete an eligibility evaluation for reemployment benefits.  Ms. Dowler reviewed the employee’s medical records and physical capacities evaluation (“PCE”) results.  She also interviewed the employee, and obtained job descriptions from the Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (“SCODDOT”) for pre-injury employment positions held by the employee, and forwarded them to the employee’s treating physician for approval or disapproval.  (Ms. Dowler 6/12/01 Eligibility Report).


In her report, Ms. Dowler summarized the employee’s medical reports, and specifically noted Dr. Fechtel had stated that the employee needed no further treatment except for her depression.  She also explained that she had presented Dr. Wheeler with job descriptions from the employee’s previous ten-year job history for review and that Dr. Wheeler approved the jobs of pantry cook, server and recreation aide.  Dr. Wheeler also completed a PCE in which he limited the employee to lifting/carrying twenty-five pounds, and to climbing/stooping/crouching on only an occasional basis.  Ms. Dowler did not contact the employer because the employee was released for return to work as a pantry cook, her job at the time of injury.  Ms. Dowler noted the employee had not been previously rehabilitated pursuant to AS 23.30.041(f)(3), and was not expected to have a permanent impairment.  A letter to Dr. Wheeler, a PCE form, six job descriptions, a chart summarizing the employee’s medical visits since the injury, Dr. Voke’s chart notes and Dr. Fechtel’s IME report were all attached to Ms. Dowler’s report.  Based on this information, Ms. Dowler recommended the employee be determined ineligible for reemployment benefits. (6/12/01 Eligibility Evaluation Report).


 In a letter dated June 25, 2001, the RBA, Douglas Saltzman, determined the employee was not eligible for reemployment benefits.  His decision stated in part, “I have determined that you are not eligible for reemployment benefits for the following reasons:

The evaluating rehabilitation specialist’s recommendations and report received in this office on June 13, 2001.  In this report, Dr. Wheeler approved as within your predicted physical capacities your return to your job at the time of injury, pantry cook.  Additionally, Dr. Wheeler approved two other jobs you have held in the 10 years before your injury, server and recreation aide.  Two physicians indicate that you have not incurred a permanent impairment rating as a result of your injury.  For all these reasons, you are found not eligible for benefits.”

(6/25/01 RBA Letter).


The employee did not receive the RBA’s letter until June 29, 2001.  On July 9, 2001 she filed a letter to Mr. Saltzman with the Workers’ Compensation Board.  In her letter she requested that Mr. Saltzman reconsider his decision finding her ineligible for reemployment benefits.  The employee stated she had requested a second independent medical evaluation (“SIME”) regarding whether her work injury caused permanent impairment.  The employee explained that her SIME request was based on a March 20, 2001 letter written by Dr. Wheeler in which he indicated she had incurred permanent impairment and that she needed vocational training to a field that caused less stress to her back.  The employee argued Dr. Wheeler’s March 20, 2001 letter is inconsistent with the statement he gave Ms. Williams [sic] approving her return to work as a pantry chef.  The employee also argued her former job as a recreation aide was a part-time job she held when she first entered the labor market, and that she should not be found ineligible for reemployment benefits based on that job.  (Employee’s 7/09/01 Letter to Mr. Saltzman).  The RBA declined to reconsider his decision. 



Dr. Fechtel reviewed Dr. Wheeler’s March 20, 2001 report and Dr. Voke’s March 27, 2001 report.  Dr. Fechtel explained that his conclusions and recommendations in his March 2, 2001 report were based upon his assessment of the total person before him during the examination.  He did not limit his evaluations to complaints of low back pain because chronic pain envelops the entire being of a person.  He noted that he agreed with Dr. Wheeler in general in his discussion of pathophysiology of back injury and disk complaints, but that those theories do not apply to the employee because her complaints are not clearly localized to the lumbar spine.  He also noted Dr. Voke reached the same conclusions he did regarding the employee’s having a good prognosis, not needing surgery, and having no permanent impairment.  He made no change in his March 2, 2001 conclusions or recommendations.  (Dr. Fechtel 7/27/01 Letter to Ms. Yeager).


Dr. Wheeler responded to Dr. Fechtel’s July 27, 2001 letter on August 13, 2001.  He noted Dr. Fechtel had failed to address his concerns regarding whether the employee’s disc protrusion was caused by her work injury.  He again disagreed with Dr. Fechtel’s opinion that the employee was medically stable, and argued her case was prematurely controverted by Northern Adjusters.  (Dr. Wheeler 8/13/01 Report).


The employee filed a workers’ compensation claim seeking review of the RBA’s decision regarding her eligibility for reemployment benefits.  However, due to circumstances involving the appointment of Ms. Barbara Williams as guardian for the employee, a hearing on the employee’s appeal of the RBA’s decision was not held until March 20, 2003.


The employee testified at the hearing.  She stated Dr. Wheeler did not address all of her medical issues when he was treating her because he is a chiropractor and not a psychologist.  Dr. Voke also did not discuss any mental health issues with her.  The employee admitted she did not discuss her mental health status with the rehabilitation counselor Ms. Dowler, and did not remember telling Ms. Dowler that her mental health problems prevented her from working.  The employee stated she has seen physician’s assistant Joey Banks, her family physician Dr. Palmer, and psychologist Dr. Mavourneen for her mental problems.  However, she has no paperwork or medical reports from any of them stating she is unable to go back to work because of her mental problems.  She testified she has a previous diagnosis of depression from when she was 19 years old.  Regarding her depression now, she claims she stopped working when she hurt her back and then became stressed when she was unable to pay her bills.  She tried to return to work and was unable to deal with the stress of being back at work.   


The employee submitted mental health records dated February 16, 2001 and February 22, 2001 at the hearing.  The records list the medications the employee has been prescribed, and the diagnoses of dysthymia, post-traumatic stress disorder and generalized anxiety disorder.  The records contain no additional information.  The employee argued this information about her mental health status was not presented with the job information that was provided to Dr. Wheeler when he  was asked his opinion regarding her ability to perform the jobs she had held in the ten years prior to her injury.  The employee claimed she meets the court criteria for depression because the court appointed her a guardian, and that her mental status should not be separated from her physical capacities when determining if she is eligible for reemployment benefits.  She maintains her mental health status impacts her ability to work, and as a result, the RBA abused his discretion because he was not aware of her mental status when he made his determination that she was not eligible for reemployment benefits.  The employee also argued that because her physician, Dr. Wheeler, does not perform PPI ratings, the Board should appoint a physician to determine whether she is able to return to work. She asked that the Board remand her case back to the RBA to review her mental health records and to provide a new assessment regarding her eligibility for reemployment benefits. 


The employer argued the issue of whether the RBA abused his discretion is based on the information that was before the RBA when he made his determination.  The employer maintained that there is substantial evidence in the record to support the RBA’s determination because the employee was released to return to her job at the time of injury by two physicians, and because she has no permanent impairment.  The employer argued the employee’s mental status is not part of the RBA appeal presently before the Board.  The employer stated there has been no claim for any mental problem in respect to her December 3, 2000 back strain injury and thus there is no work-relatedness for her mental health condition.  If the employee now has a mental health issue, she needs to file a claim.  The employer claimed the mental health information now provided by the employee was available while her reemployment eligibility was being explored, and that the employee should have brought that information to Ms. Dowler and the RBA’s attention before the RBA made his eligibility determination.  The employer argued that the employee could have objected to Ms. Dowler’s report on the basis that it did not contain pertinent mental health information if she thought it was important to her request for reemployment benefits.  The employer argued the RBA’s determination contains no misapplication of the law and should be upheld because it is supported by substantial evidence. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Standard of Review


Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence.… If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.  On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard when reviewing an RBA’s determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order... must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CI (Alaska Super. Ct. February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CI (Alaska Super. Ct. August 21, 1991).  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA’s decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the Board finds the RBA’s decision is not supported by substantial evidence, the Board concludes that the RBA abused his discretion and remands the matter for reexamination of the evidence and necessary action.

     II.

Eligibility for Reemployment Benefits Under AS 23.30.041

We now consider whether the RBA’s decision is supported by substantial evidence.  See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.
Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  However, our regulation, 8 AAC 45.070(b)(1)(A), states that the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  


AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
(f) An employee is not eligible for reemployment benefits if

(3) at the time of medical stability no permanent impairment is identified or expected.


Thus, an employee is eligible for reemployment benefits only if a physician predicts that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the SCODDOT for the employee’s job at the time of injury or any jobs held by the employee in the ten years prior to the injury.  An employee will not be eligible for reemployment benefits if at the time of medical stability no permanent impairment is identified or expected.  In the present case, the rehabilitation counselor, Ms. Dowler, provided the employee’s treating physician, Dr. Wheeler, with SCODDOT job descriptions for the employee’s job at the time of her injury as well as jobs she held in the ten years prior to the time of her injury.  


The employee argued that in a March 20, 2001 report, Dr. Wheeler stated the employee was not medically stable and that she needed vocational training because she could not return to her former employment.  We agree with the employee that Dr. Wheeler made those statements in his March 2001 report.  However, on June 11, 2001, when he reviewed the SCODDOT job descriptions provided to him by Ms. Dowler, Dr. Wheeler approved the employee to return to her job at the time of injury, as well as two other jobs she held in ten years prior to her injury.  He also commented that he felt the employee continues to suffer from her injury, and explained that he does not perform permanent impairment ratings.  Thus, there is no prediction from the employee’s treating physician, or any other physician, that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the SCODDOT for the employee’s job at the time of injury or any jobs held by the employee in the ten years prior to the injury.


The employee submitted mental health records dated February 16, 2001 and February 22, 2001 at the hearing.  These records were not made available to the RBA or the rehabilitation counselor during the reemployment eligibility process.  As noted above, our regulation, 8 AAC 45.070(b)(1)(A), states that the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.  Ms. Dowler was assigned to complete the employee’s eligibility evaluation for reemployment benefits on May 4, 2001.  She completed her eligibility report on June 12, 2001.  The RBA’s determination was made on June 25, 2001.  Although the mental health records presented by the employee at the hearing are dated prior to the reemployment eligibility process, the mental health reports themselves are evidence that the employee was suffering from mental problems only two days prior to her request for reemployment benefits on February 24, 2001.  There is also evidence in Ms. Dowler’s report and from the employee’s testimony at hearing that the employee was homeless during some of the reemployment eligibility process. Additionally, Ms. Williams stated at the hearing that she was not appointed guardian for the employee until January 2002.  Thus, we will not find that the employee failed to exercise due diligence in developing and presenting this evidence, and we will consider the employee’s mental health evidence.


We have reviewed the mental health records presented by the employee at the hearing.  Although the records list the medications the employee has been prescribed, and the diagnoses of dysthymia, post-traumatic stress disorder and generalized anxiety disorder, they do not contain a prediction from a physician which meets the requirements of AS 23.30.041(e).  Moreover, the employee has testified that none of her physicians have told her that she is unable to go back to work because of her mental problems.  Thus, the employee is not eligible for reemployment benefits pursuant to AS 23.30.041(e), and we conclude the RBA did not abuse his discretion.

As noted above, an employee is also not eligible for reemployment benefits if at the time of medical stability no permanent impairment is identified or expected.  Dr. Wheeler noted in his June 11, 2001 review of the SCODDOT job descriptions that the employee continues to suffer from her injury.  However, Dr. Wheeler does not perform PPI ratings, and therefore did not assign the employee any permanent impairment.  In addition to Dr. Wheeler, Dr. Fechtel and Dr. Voke have both examined the employee.  Dr. Fechtel found the employee to be medically stable with no permanent partial impairment on March 2, 2001.  Dr. Voke examined the employee on March 27, 2001.  At that time he recommended further conservative care, anticipated her progress would be good and noted there was no permanency from the December 2000 injury.  Ms. Mavourneen examined the employee on February 16 and 22, 2001.  Ms. Mavourneen indicated the employee became disabled on February 16, 2001 with post-traumatic stress disorder and stress reaction with panic attack.  She stated the employee was unable to work from February 16, 2001 through April 2, 2001 and that the employee was restricted to working in a low stress environment.  Although Ms. Mavourneen advised the employee to change occupations and find work in a less stressful occupation there is no mention of the employee’s mental health problems resulting in any permanent impairment.  Thus the employee is also not eligible for reemployment benefits pursuant to AS 23.30.041(f)(3).

Based on our review of the RBA’s decision, and the evidence of record, the Board finds that there is substantial evidence to support the RBA’s determination that the employee is not eligible for reemployment benefits.  The RBA’s decision indicates he chose to rely on Ms. Dowler’s June 12, 2001 recommendations and report.  Ms. Dowler’s report referenced the medical reports from Dr. Wheeler, Dr. Voke and Dr. Fechtel.  Her report cited Dr. Wheeler’s opinion that the employee’s physical capacities were such that she could return to her job at the time of injury, and that Dr. Wheeler had approved two other jobs the employee held in the 10 years before her injury.  Finally, Ms. Dowler’s report noted that Dr. Voke and Dr. Fechtel had both indicated that the employee had not incurred any permanent impairment as a result of her work injury.  


Although Dr. Wheeler noted he believed the employee continues to suffer from her injury and should be examined for a PPI rating, both Dr. Fechtel and Dr. Voke opined that the employee had not incurred any permanent impairment.  The RBA has the discretion to determine which physician opinion(s) he will rely on when determining an employee’s eligibility for benefits.  Irvine v. Glacier General Construction, 894 P.2d 1103, 1106 (Alaska 1999).  Therefore, we conclude it was clearly within the RBA’s discretion to find the employee ineligible for reemployment benefits based on Ms. Dowler’s June 12, 2001 report which included Dr. Fechtel and Dr. Voke’s opinions that the employee would not have any permanent impairment as a result of her injury.


Although the RBA’s determination did not appear to include consideration of the employee’s mental health problems, we have examined the information provided by the employee and find that this evidence is consistent with the RBA’s determination that the employee is not eligible for reemployement benefits under AS 23.30.041(e) and AS 23.30.041(f)(3).  We find the RBA’s decision is supported by substantial evidence in the record as a whole.  Accordingly, we affirm his determination finding the employee not eligible for reemployment benefits. 

ORDER

The employee’s petition for review of the RBA’s June 27, 2001 decision finding the employee not eligible for reemployment benefits is denied and dismissed. 





Dated at Anchorage, Alaska this 3rd day of April, 2003.






ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner,






            Designated Chairperson
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Philip E. Ulmer, Member







____________________________                                  






Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of HEATHER LOVELL employee/petitioner; v. GLACIER BREWHOUSE, employer and REPUBLIC INDEMNITY CO. OF AMERICA, insurer/respondents; Case No. 200025387; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  3rd day of April, 2003.

                             

   _________________________________

      




   


Robin Burns, Clerk
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