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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	SATHIT  SYPAKANPHAY, 

                                                  Employee, 

                                                            Claimant,

                                                   v. 

SAM'S CLUB,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INS. CO. OF PITTSBURGH,

                                                  Insurer,

                                                            Defendants.
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)
	       FINAL

       DECISION AND ORDER

      AWCB Case No.  200104146
      AWCB Decision No. 03-0078 

       Filed with AWCB Anchorage, Alaska 

       April 4 , 2003



On March 6 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board heard the employee’s claim for workers’ compensation benefits.  The parties stipulated that the sole issue before the Board was whether the employee suffered a compensable injury in the course and scope of his employment.  Attorney Robert Rehbock represented the employee.  Attorney Shelby Davison represented the employer and its insurer (“the employer”). The record closed at the conclusion of the hearing.  

ISSUE


Was the employee injured in the course and scope of his employment?

SUMMARY OF THE EVIDENCE


In August 1998, while working for the employer as a meat cutter, the employee began to experience left hand and wrist symptoms, with difficulty holding objects. The employee is originally from Laos, and speaks little English. In an effort to compensate for his left wrist pain, he allegedly began using his right side more and developed similar symptoms of numbness and tingling in his hands. Nerve conduction studies of the upper extremities revealed severe carpal tunnel syndrome (“CTS”).

The employee was referred to Robert W. Lipke, M.D., who subsequently performed bilateral carpal tunnel releases, the left on February 15, 1999, and the right on May 5, 1999, which improved his symptoms.  However, on June 1, 1999, the employee then began to complain of neck and shoulder symptoms, and Dr. Lipke referred the employee to J. Michael James, M.D.

On June 30, 1999, Dr. James performed additional electrodiagnostic testing of the upper extremities, which suggested a mild left C5‑6 radiculopathy. Dr. James also found pre‑existing degenerative disc disease of the cervical spine. On July 5, 1999, the employee returned to modified duty work in the employer’s produce department.


On July 19, 1999, at the request of the employer, Dr. Bagby evaluated the employee. In his August 4, 1999 report, Dr. Bagby agreed with Dr. James that the employee's cervical degenerative disc disease pre‑existed the August 7, 1998, industrial injury. Dr. Bagby opined that work activities could have temporarily aggravated his condition, but there was no evidence of impairment with respect to the employee’s neck or shoulder condition.  He felt the employee had symptoms of myofascial pain in the upper extremities, but no clear clinical evidence of cervical radiculopathy.

In September 1999, Dr. Lipke referred the employee back to Dr. James for more electrodiagnostic testing due to a history of exacerbation of neck and arm pain. The studies revealed significant persistent delays, six months post‑operatively. Dr. James stated that the employee had bilateral chronic carpal tunnel syndrome. On October 19, 1999, Dr. Lipke assessed the employee with a 12% PPI rating under the American Medical Association Guidelines, based upon "some residual carpal tunnel syndrome.”

A SIME was performed by Dr. Doug Smith on April 11, 2000. In his report of April 22, 2000, Dr. Smith stated that he could not answer with certainty whether or not the employment with Sam's Club was a substantial factor in causing the left shoulder and neck conditions.  Dr. Smith stated that conceivably the employee’s work activities could have aggravated his pre​existing degenerative cervical condition, however, he also stated that it could just be the natural progression of the underlying degenerative process. Dr. Smith further stated that the records indicated functional overlay or symptom magnification as far back as October 1998, which made it even more difficult to sort out the cause of the neck and shoulder complaints. Dr. Smith agreed with Dr. Lipke that the correct PPI rating for the employee’s condition was 12% whole person.

On April 14, 2000, the Rehabilitation Benefits Administrator found the employee not eligible for reemployment benefits on the basis that the employer offered alternate employment in the produce department that met the requirements of AS 23.30.041(f)(1). On July 27, 2000, the Alaska Workers' Compensation Board approved a Compromise and Release settlement agreement between the parties. In exchange for the settlement proceeds, the employee waived all past and future TTD, TPD, vocational rehabilitation, and PTD benefits related to his bilateral CTS. Only future medical benefits for the employee’s wrists were left open. As part of this agreement, the employee waived all benefits related to the neck and left shoulder conditions. 

Dr. Lipke approved of the employee returning to work, with restrictions.  The employer returned the employee to work in the produce section.  The employee testified he was required to do the work of two people, which led to an increase in the pain in his arms.
  On February 16, 2001, the employee returned to Dr. Lipke complaining of bilateral upper extremity pain, stating he was unable to return to his job and that he felt he had pain and aching coming from his neck into his extremities. The employee was referred back to Dr. James for the neck complaints. A cervical MRI was ordered by Dr. James and completed on March 1, 2001. 

On March 15, 2001, Dr. Lipke issued a lifting restriction of 35 pounds maximum, and limited repetitious use of the hands to less than four hours per day, essentially putting the employee into a light duty position. As a result of these new restrictions, the employer offered, and the employee accepted, the light duty position of Exit Door Greeter. An on‑site job analysis was reviewed with Dr. Lipke and the employee on April 23, 2001, and approved by Dr. Lipke.

On March 16, 2001, the employee filed a new Notice of Injury for an injury of March 15, 2001, reporting a worsening of his bilateral wrist condition.  On April 27, 2001, John M. Ballard, M.D., evaluated the employee at the employer’s request. Dr. Ballard opined that the employee's current complaints were a continuation of his chronic and residual carpal tunnel syndrome.  Dr. Ballard found no indication of any problems involving the neck and shoulder. Dr. Ballard stated that with the employee's residual CTS symptoms, he did not believe that the employee could continue his job in the produce department on a long‑term basis but could perform the duties of a Greeter without restriction.

On May 31, 2001, Dr. Lipke's deposition was taken to try to assess whether he felt that after the C&R of July 27, 2000, the employee incurred a worsening of his carpal tunnel syndrome due to his work‑related activities.  Dr. Lipke testified that after the two carpal tunnel syndrome surgeries, the employee continued to have symptoms consistent with residual carpal tunnel and was given a PPI rating.  Dr. Lipke testified the employee’s position as a greeter aggravated his symptoms, because he was required to use a machine that required repetitive use of his hands.
  He also testified that, although the employee’s symptoms worsened, he did not see any worsening of the employee’s CTS caused by his work related activities since his surgery.

Dr. Lipke also said the EMGs that were done in February 2001 showed an improvement in the employee's residual CTS.  Dr. Lipke testified that the employee’s C7 radiculopathy was a new finding, but that this finding was within Dr. James’ expertise.  Dr. Lipke testified that he placed increased restrictions on the employee’s work because of continuing complaints by the employee and the failure of the employer to meet modification rules.

On June 8, 2001, the employee began treating with Mark Swircenski, P.A., for his carpal tunnel symptoms.  Mr. Swircenski referred the employee for myofascial therapy, which did not result in any improvement in his alleged symptoms. On June 26, 2001, Dr. James issued a chart note stating he felt the employee had suffered some type of inflammatory or viral radiculitis which produced his left C7 root signs. Dr. James stated that there was no historical evidence to support an exacerbation of the employee's neck pain or new neck injury from his employment as a produce stocker. Dr. James also felt that there was no reason that the employee could not work as a produce stocker.

On February 1, 2002, Dr. James performed a PPI rating examination of the employee at the request of Mr. Rehbock.  Dr. James stated that "his unrelated cervical radiculopathy is highly probable to have caused the persistence of a higher degree of carpal tunnel than he would experience otherwise." Dr. James diagnosed chronic left carpal tunnel syndrome, slightly worse than one year before, and improved right CTS from one year before. Dr. James then rated the employee's PPI as 13% impairment.

On July 19, 2002, Leon H. Chandler, Jr., M.D., submitted a letter to Mr. Rehbock. Dr. Chandler evaluated the employee for cervicogenic neck pain, on referrals from Mike Hansen, P.A.-C.  Dr. Chandler stated:

I am seeing Mr. Sypakanphay as a referral from Mike Hansen, PA-C, for cervicogenic neck pain.  Dynamic Motion X-ray (DMX) shows the C4-5 injury with osteophytes interfering with both C5 nerve roots, greater on the right than left.  The problem he has is easily documentable.  This is an old injury, exacerbated by current work level… I suspect the carpal tunnel releases he had were probably not necessary and that the etiology he has is from the neck and not his upper extremities.

The MRI he has revealed protrusions at 4-5 and 5-6 on the disks and reversal of lordosis.  This shows no real overall changes since 3/1/01.

Dr. Ballard did an updated EME on October 25, 2002 to address Dr. Chandler's findings.  Dr. Ballard stated:

I disagree with Dr. Chandler in that the carpal tunnel releases by Dr. Lipke were probably unnecessary. I do not understand how Dr. Chandler can make that determination when there was evidence on nerve conduction studies of severe compression across the carpal tunnel. In my experience, when there is severe compression across the carpal tunnel, and there is weakness, pain, and paresthesias in the hand, that that compression needs to be released.

Certainly there is no condition that Mr. Sypakanphay does at work, as an exit door greeter, which would cause any worsening of his neck condition. There is nothing that I can see in his work which he currently was doing as an exit door greeter, that would cause any exacerbation in his current neck symptoms.

Linda Ponkai


Ms. Ponkai testified at the hearing.  She is a friend of the employee’s and has translated for him.  She has attended the employee’s depositions and most of his medical evaluations.  She testified the employee has complained of worsening problems with his arms since approximately January 2001.  She testified he worked as an exit greeter and had stapled and highlighted receipts, which worsened his arm conditions.  


She testified the employee does not understand English very well.  She attended the employee’s examination with Dr. Ballard.  This examination lasted approximately one-hour.  After approximately half an hour, Ms. Ponkai began translating for the employee, because she felt the translator was not translating things correctly.

Sheila Jeanise White


Ms. White testified at the hearing.  She works for the employer.  She testified the employee complained to her in approximately February 2001 regarding wrist pain that he felt while working with produce.  She testified the employee filed a new workers’ compensation claim, and she offered him a job as a greeter.  


She testified the employee returned to work on April 4, 2001.  He worked for approximately 4.25 hours, but complained about having to use a hole punch.  He went back to using a highlighter to highlight receipts.  He worked until October 16, 2001.  On that day, he was responsible for handing out fliers.  He informed the employer that this activity hurt his hands, so he left work and has not returned.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


A.
Applicable Laws

The injured worker is afforded a presumption that his or her claim is compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
Was the Employee Injured in the Course and Scope of his Employment

The employee claims he suffered a new injury in the course and scope of his employment after July 27, 2000, the date the Board approved a Compromise and Release agreement between the parties.  The employer argues there has been no new injury and no worsening of the employee’s condition.  The Board finds the employee introduced sufficient evidence to raise the presumption of compensability regarding the worsening of his symptoms after July 27, 2000.
   The employee testified his work in the produce department and his work as a greeter aggravated the symptoms in his hands.
  Ms. Ponkai corroborated this testimony.
  Dr. Lipke testified the employee’s symptoms worsened as a result of his work, and gave the employee tighter work restrictions.
  Dr. James found the employee’s PPI increased slightly.
  Dr. Chandler felt the employee’s injury was exacerbated by his work.
  The Board finds this is sufficient evidence to establish a “preliminary link” between the work accident and the employee’s injuries.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Ballard found no evidence of any new injury to the employee.
  He found no objective medical evidence to support the employee’s claim, nor did he believe the employee’s job could have caused any exacerbation or aggravation of his condition.
 The Board finds the employer has offered substantial evidence ruling out the employee’s employment as a substantial factor in causing the employee’s injuries, thus rebutting the presumption.


The employee must prove his claim by a preponderance of the evidence.
 The Alaska Supreme Court in DeYonge has instructed that an increase in symptoms caused by work is a compensable:

"We reject the distinction . . . between worsening of the underlying disease process and worsening of the symptoms of a disease... [I]ncreased pain or other symptoms can be as disabling as deterioration of the underlying disease itself."… Thus, for an employee to establish an aggravation claim under workers' compensation law, the employment need only have been "a substantial factor in bringing about the disability."   [The Court’s decision in] Hester suggests that when a job worsens an employee's symptoms such that she can no longer perform her job functions, that constitutes an "aggravation" -- even when the job does not actually worsen the underlying condition.

The Board finds the employee has proven his increased symptoms are a result of his work with the employer.  The Board finds the employee and Ms. Ponkai were credible witnesses and we accord substantial weight to their testimony.
  Both explained how the employee’s continuing work increased the symptoms in his arms.  The evidence demonstrates the employee’s symptoms flared while working in the produce department, and while working as a greeter. This testimony was corroborated by Ms. White, who attempted to accommodate the employee when his condition worsened.
  Dr. Lipke testified the employee’s symptoms worsened as a result of his work with the employer, although his actual CTS condition did not appear to have worsened.
  Dr. Chandler testified the employee’s conditions were exacerbated by his work.
  The Board finds the preponderance of evidence indicates the employee’s symptoms worsened as a result of his work for the employer.


Dr. Ballard’s explanation of the employee’s worsening symptoms is that the employee is magnifying his symptoms.  The Board finds there is no credible evidence to support this conclusion.  Dr. Ballard admitted in his report that: 

I believe that some of the weakness that he has certainly can be explained by his carpal tunnel syndrome which, on the pre-carpal tunnel release he had severe carpal tunnel studies, and it is very possible that the nerve has not completely recovered, nor will it completely recover and allow him to have a completely normal hand.

The preponderance of evidence in the record supports the conclusion that the employee’s work caused an aggravation and exacerbation of the employee’s symptoms.  The Board concludes the employee’s symptoms have worsened as a result of his work for the employer.  Per the stipulation of the parties, the Board does not reach any conclusion regarding the specific benefits to which the employee might or might not be entitled.

ORDER


The employee’s increased symptoms are a result of his work with the employer.

Dated at Anchorage, Alaska this 4th  day of April 2003.
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______________________________                                  






John A. Abshire, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25% will accrue if not paid within 14 days of the date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SATHIT SYPAKANPHAY employee / claimant; v. SAM'S CLUB, employer; NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, insurer / defendants; Case No. 200104146; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th  day of April 2003.

                             
_________________________________

                            




Robin Burns, Clerk
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