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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PATRICIA L. RUSHING, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

ALASKA ENVIORNMENTAL SUPPLY,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  199512001
        AWCB Decision No.  03 - 0081

         Filed with AWCB Fairbanks, Alaska

         on April 8, 2003


We heard the employer's petition for costs resulting from the employee’s cancellation of an employer’s independent medical examination (“EIME”), in Fairbanks, Alaska on March 13, 2003.  The employee represented herself.  Attorney Michael McConahy represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUE

Whether, under AS 23.30.095(e) and 8 AAC 45.090(g), the employee is liable for a cancellation fee for giving late notice of cancellation concerning an EIME examination scheduled for January 7, 2003?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY

The employee injured her neck in an automobile accident working as an office assistant,
 while picking up packages for the employer
 on June 19, 1995.  The employer controverted benefits, effective September 19, 1997.
  On October 7, 2003, the employee filed a Workers’ Compensation Claim form, requesting permanent partial impairment (“PPI”) benefits, a compensation rate adjustment, and medical care.
  The employer denied these claimed benefits in an Answer filed on November 1, 2002.

On December 2, 2002, the employer sent the employee a letter notifying her of an EIME appointment with Shawn Hadley, M.D., scheduled for January 7, 2003.
  In the letter, the employer instructed the employee to notify it by December 31, 2002 if the employee would be unable to attend.
  The letter also warned that the employee may be required to reimburse the employer for a “no show” fee if she failed to notify it by the deadline.
  The employer sent the employee a travel itinerary, electronic airline ticket, and a cab voucher on December 23, 2002.
  

In an Affidavit, Sherrie Arbuckle, the employer’s workers’ compensation insurance adjuster indicated the employee called her assistant on January 3, 2003 to cancel the EIME.
  Ms. Arbuckle stated that she had been out of work during the week of December 30, 2002, but the employee left no telephone messages for her.
  On January 7, 2003, Dr. Hadley submitted a bill for $450.00 to the employer for “NOSHO” for a January 6, 2003 date of service.
 

On January 21, 2003, the employer sent the employee a letter, instructing her to remit the $450.00 no show fee.
  The letter warned the employee that her claim would not proceed until she had paid the fee, submitted to an EIME, and participated in a deposition.
 

In a prehearing conference on January 29, 2003, the employee indicated she had tried to contact the employer during the week before January 3, 2003, leaving telephone messages, but that the adjuster (Ms. Arbuckle) had been out.
  The employer’s demand for reimbursement was set for hearing on March 13, 2003.

On February 18, 2003, the employee faxed her cell phone billing records to the employer.
  In a cover sheet to the fax, the employee indicated these records only show three calls to the adjuster, all on January 3, 2003.
  At the hearing, the employee testified she still believes she tried to call the adjuster the week before January 3, 2003.  She testified she wanted to cancel the EIME because she had a conflicting appointment with a treating physician, Clay Triplehorn, D.O.
  She testified she does not object to having an EIME, though she would prefer to have one in Fairbanks, instead of having to travel to Anchorage.

At the hearing, and in her briefs, the employee argued she had good cause to cancel the January 7, 2003 EIME, and had given advance notice.  She also cited our decision in Frey v. Gabes Truck & Auto Repair,
 arguing that, even if she is found responsible for the fee, the employer should only be able to take the reimbursement from installments of compensation in accord with AS 23.30.155(j).  She argued the employer should not be able to require her to pay the EIME charges when she is not receiving benefits, as it demanded in its January 21, 2003 letter. 

At the hearing, and in its brief, the employer no longer demanded immediate repayment of the EIME costs.  However, it argued the employee has given no credible reason why she could not give notice of cancellation by December 31, 2002.  It argued we should order the employee to reimburse the $450.00 from any future benefits payable.  It requests that we authorize a 100 percent offset of future benefits, under AS 23.30.155(j), until that amount is recouped.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Failure to Attend an EIME

An employer has the right to have an injured worker medically evaluated.  AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  .  .  the employee shall submit to the examination without further request or order by the board. . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited  . . . .

In  Hoyt v. Safeway, Inc.,
 we  ordered the employer to reimburse an employer for the physician’s charges when the employee refused to attend an EIME examination.  On appeal, the Alaska Superior Court reversed our order,
 holding that although AS 23.30.155(h) ultimately gives us the authority to assess a cancellation fee against an employee, we needed to adopt a regulation under our rule-making authority
 before we could make a substantive reimbursement award.  In response to the court’s ruling, we adopted 8 AAC 45.090(g).  This regulation provides that when an injured worker fails to attend an employer’s medical evaluation without good cause, the employer may be reimbursed for costs incurred for the missed examination.  

Although the employer’s January 21, 2003 letter instructed the employee to remit the $450.00 no show fee, there is no legal basis for that demand.  What actually governs this situation is 8 AAC 45.090(g), which provides:

If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, 

(1) the employer will pay the physician's fee, if any, for the missed examination; and 

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examina​tion; if the board finds

(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.

In Roach v. Lake & Peninsula School District,
 the notice of a scheduled EIME was sent to the employee’s address of record, but the employee was traveling, did not receive the notice, and failed to attend the EIME.  Nevertheless, we ruled that the employee’s benefits should be forfeited because the notice was properly served by being sent to the employee’s official address of record.  The Alaska Superior Court reversed our decision because the employee had not received actual notice of the EIME, and had not actually refused the examination.
   The court found that our finding that the employee “refused to submit to an EIME” was unreasonable.
  The court concluded that the employee’s actions “cannot reasonably be construed as a ‘refusal” and reversed our decision.
  We have applied the court’s “reasonableness” standard to all disputes concerning failure to attend an EIME (i.e., to the issue of reimbursement of EIME costs as well as to the issue of the forfeiture of compensation).
  

In the instant case, the specific issue the employer presents to us is not whether the employee had “good cause” for canceling the EIME, but whether or not the employee had “good cause” for not canceling the EIME by December 31, 2002.   Ms. Arbuckle’s Affidavit indicates the employee gave notice of cancellation to the employer by January 3, 2003.  Dr. Hadley’s bill shows the date of the “procedure”
 which was the basis of the billing was January 6, 2003.  We find this shows that both the employer and EIME physician were aware of the cancellation before the January 7, 2003 examination date. 

We find that the terms of 8 AAC 45.090(g) limits our inquiry to whether “good cause for not attending the examination did not exist.”
  AS 23.30.090(g) authorizes us to order reimbursement for willful failure to attend an EIME.  It does not authorize us to order reimbursement for missing specific advance EIME cancellation deadlines set by the employer, per se.  Based on the court’s holding in Hoyt,
 we conclude we do not have authority to order reimbursement on the cancellation deadline issue, in and of itself.  Nevertheless, the regulation does specifically identify “when notice was given that the employee would not attend” as a factor in determining whether good cause existed for not attending an EIME.
  Accordingly, we will consider the timing of the cancellation as a factor in whether the employee had good cause for not attending the EIME on January 7, 2003.

We find the employee credible.
  Based on the employee’s uncontradicted testimony, we find the employee was (and is) willing to attend an EIME.  Based on the employee’s testimony concerning a conflicting medical appointment with her treating physician, we find she had good cause to cancel and reschedule her EIME appointment.  Nevertheless, the employee had clear notice of the employer’s seven-days-in-advance cancellation deadline, but failed to give the employer notice of her conflicting appointment for medical treatment until four days before the EIME.  We find no evidence the employee was unable to timely notify the employer.  We find no evidence the employee needed emergency treatment.  We find the employee unreasonably delayed the notice to the employer.  Accordingly, we find the employee did not have good cause to fail to attend the scheduled EIME. 

Under 8 AAC 45.090(g)(2)(A), we conclude the employer is entitled to reimbursement of the $450.00 EIME cancellation fee from the employee’s future compensation payments.  We find it is reasonable, under AS 23.30.155(j), for the employer to withhold up to 100 percent of any future compensation payments to recoup this amount.

ORDER

The employer is entitled to reimbursement of the $450.00 EIME cancellation fee from the employee’s future compensation payments under 8 AAC.090(g)(2)(A).  Under AS 23.30.155(j), we direct the employer to withhold up to 100 percent of any future compensation payments to recoup this amount.

Dated at Fairbanks, Alaska this  8th day of April, 2003.



ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

DISSENT OF DEGNATED CHAIRMAN WALTERS

I agree with my colleagues that the employee is credible, and that she is willing to attend an EIME.  I also agree that the conflicting medical appointment with her treating physician could provide good cause to cancel and reschedule her EIME appointment.  Although it appears the employee failed to meet the employer’s seven-days-in-advance cancellation deadline, it is not at all clear that her four-days-in-advance cancellation was so unreasonable as to nullify the “good cause” for her not to appear at the scheduled EIME.

All medical services must be reasonable and necessary to be payable under AS 23.30.095.
  Also, all medical fees and costs are subject to our regulation and interpretation of “usual, customary, and reasonable.”
  Neither the Alaska Workers’ Compensation Act nor our regulations provide guidelines concerning what is a reasonable cancellation fee or what is reasonable advance notice for cancellation of an EIME appointment.  The record does not contain the terms of the contractual arrangement between the employer and this physician, and the employee would not be a party to that agreement, in any event.  Frankly, I have never had (or heard of) a medical appointment that would have triggered a cancellation fee unless the cancellation was made a full week in advance.  In my experience, medical appointment cancellations are usually required 24 hours in advance.  The record has no evidence the EIME physician actually suffered $450.00 in lost income as a result of the cancellation notice having been give only four days in advance.  I do not find sufficient evidence in the record to find the cancellation fee is reasonable.  Based on the available record, I would not order the cancellation fee paid by either the employer or employee.      

Additionally, although I am troubled by the employee’s tardiness in informing the employer of her schedule conflict, I do not find that tardiness was specifically intended to prevent the employer from having the employee examined by an EIME physician.  Considering the specific facts in this case, I cannot find the employee’s advance notice of cancellation was so unreasonable as to outweigh the other factors related to “good cause” in 8 AAC 45.090(g)(2).  Balancing the available evidence, I would find the employee had good cause for failing to attend the scheduled EIME. 







____________________________                                






William Walters,  Designated Chairman

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PATRICIA L. JOHNSTON RUSHING employee / respondent; v. ALASKA ENVIORNMENTAL SUPPLY, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199512001; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 8th day of April, 2003.

                             

   _________________________________







         Victoria J. Zalewski, Admin. Clerk II              
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