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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	IN RE  ESTATE OF GARY STONE, 

                                     Deceased Employee, 

                                                   v.

 SHARON  RANNEY,

                                    Purported Spouse,

                                                 Petitioner,

                                                   v. 

WHITEWATER ENGINEERING 

CORPORATION,

                                      Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                       Insurer,

                                                      Respondents.
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)
	         FINAL

         DECISION AND ORDER 

        AWCB Case No.  199904882
        AWCB Decision No.  03-0082

         Filed with AWCB Anchorage, Alaska

         On April 9, 2003


We heard the petitioner’s claim to share in the deceased employee’s Workers’ Compensation death benefits on March 11, 2003 at Anchorage, Alaska.  Attorney Bill Soule represented petitioner Sharon Ranney. Attorney Dennis Bailey represented the Estate of Gary Stone, deceased employee.
  Attorney Rick Wagg represented the employer and insurer (employer). The record closed at the conclusion of the hearing.

ISSUE

Is the petitioner entitled to death benefits as the decedent’s wife when they were never legally married?

SUMMARY OF THE EVIDENCE

The facts in this matter are largely undisputed. The employee was killed on April 15, 1999, during the course and scope of his employment with the employer. The employer began paying death benefits to two of the employee’s children
 from a prior marriage. (Compensation Reports dated 4/28/99 and 8/29/011).  One child continues to receive benefits while she is in college.  At the time of death, the petitioner and the employee had lived together for four years.  She filed a claim, dated May 7, 2001, for death benefits under the Alaska Workers' Compensation Act AS 23.30 et. seq. ("the Act"), claiming that she was the employee’s "unmarried spouse," and therefore entitled to receive death benefits under AS 23.30.215 and Burgess Const. Co. v. Lindley, 504 P.2d 1023 (Alaska 1972). (Claim for Benefits dated May 7, 2001).   The employer timely controverted the petitioner’s claim because the petitioner and the employee were unmarried and there is no provision entitling an unmarried partner to death benefits under the Act. (Controversion Notice, dated 6/18/01).

At the time of death, the employee and the petitioner were not married.  Nor had they ever resided in a state that recognizes common law marriage. (Ranney Dep. at 191).   The petitioner met the employee in Cordova during the spring of 1995, and shortly thereafter, they began to date. Id. at 17. The petitioner and employee began living together in the fall of 1995. (Ranney Dep. at 19).  They continued to live together in and around Cordova from 1995 through the date of the employee’s death on April 15, 1999. Id.at 10‑17.  

The employee’s son from his prior marriage, Micah Stone, lived with the petitioner and the employee for a short period of time. Mr. Stone testified via deposition.  He did recall his father mentioning marriage.  However, he testified that he had no specific knowledge of plans to get married.  (M.Stone Dep. at 8).  He also testified that the petitioner had never told him that she and his father planned on marrying.  Id. at 9.  

Mr. Stone testified regarding the relationship between the petitioner and his father.  He stated that prior to his death, the employee was talking about moving back to the Lower 48 to be closer to his children. Id. at 11.   Mr. Stone lived with the Petitioner and his father for a brief period in 1998 and again in 1999.

The employee and petitioner had a joint checking account, but did not have any other type of joint account. (Ranney Dep. at 20‑21).  They did not file joint tax returns. Id.at 27.  Their telephone bill and listing was in both names. The petitioner was named as a beneficiary on an accidental life insurance policy that the employee had in force at the time of his death. Id. at 22. The employer listed the employee’s "marital status"' as "single." Id. Their primary residence was on land leased by the petitioner from the Eyak Corporation. They lived in a mobile home that had been given to them.  There is no titled property held in both names.  (Ranney Dep. 11​-12).

The petitioner testified that in 1997, the employee “bought me a wedding ring in ’97 and put it on my finger and told me that we’d live as husband and wife.” (Ranney Dep. at 18).  Micah Stone testified that he did not recall seeing the petitioner with a wedding ring prior to his father’s death. (M.Stone Dep. at 9, 10). They have never participated in any proceeding that would formalize the relationship. (Ranney Dep. at 18). Nor have they obtained a marriage certificate. Id. at 18‑19.  The petitioner testified that she understood that she and the employee were not legally married under the law in Alaska. Id. at 19. The petitioner also testified that they had planned to get married in the fall of 1999, but she is unsure if the children were aware of the marriage plans.  She could not recall discussing wedding plans with the employee’s children. Id. at 32.  The petitioner submitted affidavits from friends and the petitioner’s sister as evidence of their plans to get married in the fall of 1999 and of their commitment to each other.

Employee’s Argument


The employee argues that as a “wife–in-fact,” she is entitled to death benefits under AS 23.30.215.  She further argues that her claim is timely filed under AS 23.30.105(a).

Employer’s argument

The employer argues that the petitioner is not, as a matter of law, eligible to claim death benefits under AS 23.30.215.  In the alternative, if she is entitled to benefits, her claim is time barred under AS 23.30.105(a).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.215 (a)(2) provides that death benefits are payable to the “widow or widower or a child or children of the deceased. . .”   The term widow as used in the Act “includes only the decedent’s wife living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedents desertion at such a time;” AS 23.30.395 (33).  Therefore, it is incumbent upon the Board to determine if the petitioner is “the decedent’s wife” under the Act.  

A person becomes a “wife” by marriage.  The Act defines “married” to include a “person who is divorced but is required by the decree of divorce to contribute to the support of the former spouse.”  AS 23.30.395(19).  It does not include persons who live together or present themselves to the community as husband and wife.  In Alaska, to be married, certain acts must be undertaken.  AS 23.30.05.011.  We find that the petitioner and employee did not license or solemnize their relationship as required by statute for a legal marriage. AS 23.05.011.  Therefore, they are not legally married. It is well settled that common law marriages are not valid in Alaska.  See, Edwards v. Franke, 364 P.2d 60, 63 (Alaska 1961); Burgess Construction Co. v. Lindley, 504 P.2d 1023, 1024 (Alaska 1972); Serradell v. Harford Accident and Indemnity Co., 843 P.2d 639, 641.   In Jacob v. ASA, Inc., AWCB Decision No. 95-0276 (October 16, 1995), we found that Alaska’s prohibition against common law marriage applies solely in terms of marriages contracted within the state.  However, on the principle that the law of the state determines the validity of a marriage where contracted, the Board would recognize a valid common law marriage from another state. Burgess Construction Co., 504 P.2d at 1024 (Alaska 1972).  We find that the petitioner and the employee have not lived in a state that recognizes common law marriage.  Therefore, we must conclude that the petitioner and the employee did not have a valid marriage in Alaska.  5 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 96.02[1] & [2] at 96-5, 6 (1999).

The petitioner urges us to disregard the term “wife” and adopt the position of Justice Erwin in his concurring option in Burgess Construction Co.  and Justice Bryner’s dissent in Brause v. State, Department of Health & Social Services, 21 P.3d 357 (Alaska 2001).  Both Justice Erwin and Justice Bryner concluded that if we award benefits under the Act to “legal” spouses and not common law spouses, we are creating two categories of similarly situated persons thereby violating the guarantee of equal protection.  Id.  The petitioner argues that the Board “cannot interpret its statutes in a manner that unlawfully discriminates against (the petitioner) because of her marital status at the time of (the employee’s) death.”  Petitioner’s Hearing Brief at 13. 


The authority and jurisdiction of the Board derives from the State of Alaska, specifically from the Alaska Workers’ Compensation Act at AS 23.30.005, et seq., and the Alaska Administrative Procedure Act AS 44.62.540.  Generally, an administrative agency can only adjudicate a dispute if it has been given explicit adjudicatory authority by statute.  Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); and McDaniel v. Cory, 631 P.2d 82, 88 (Alaska 1981).  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.  Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  While it is for the purvue of the courts to determine the constitutionality of a statute, the Board must strive to apply the statute in a constitutional manner.  See e.g. Gilmore v. Alaska Worker’s Compensation Board, 882 P.2d 922 (Alaska 1994).

Here, we find that under the Court’s holding in Brause, 21 P.3d at 360, by concluding that the petitioner was not the employee’s wife, we are not violating the petitioner’s equal protection rights. We cannot disregard the fact that she was not his wife under the law of the State of Alaska. State law and legal precedence preclude us from finding the petitioner is the employee’s common law wife or wife-in-fact.  We find that “wife” as used in the Act, is a term of art which carries with it specific legal consequences and obligations. 

The petitioner cited to several different agencies’ regulations in support of its position that the State recognizes unmarried persons who live together and hold themselves out to the community as husband and wife are “spouses” and make up a “family.” (See Petitioner’s Hearing Brief at 4, 5). Regulations for adult public assistance, childcare assistance, and disaster relief are promulgated under a different statutory scheme to achieve a different public purpose.   

We find the petitioner is not the employee’s wife.  Accordingly, we deny her petition and find she is not eligible for death benefits under the Act. Because we are denying the petition, it is not necessary for us to address the employer’s allegation that the petitioner’s claim is time barred under AS 23.30.105(a).

ORDER


The petitioner’s request to receive death benefits is denied.


Dated at Anchorage, Alaska this 9th day of April, 2003.
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John A. Abshire, Member
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Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of IN RE ESTATE OF GARY STONE deceased employee; v. SHARON RANNEY, purported spouse/petioner; v. WHITEWATER ENGINEERING CORPORATION, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / respondents; Case No. 199904882; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 9th day of April, 2003.

                             

   _________________________________

      





          Shirley DeBose, Clerk
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� Mr. Bailey attended telephonically.  The Estate of Gary Stone did not present witnesses or legal argument other than to adopt the position of the employer for purposes of opposing the petition.


� Only two of the employee’s children were eligible to receive death benefits when payment commenced.
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