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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICK A. SNELSON, 
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                                                   v. 
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FINAL DECISION AND ORDER


AWCB Case No.  199903892

AWCB Decision No.  03-0085


Filed with AWCB Anchorage, Alaska


April  17,  2003.



On March 6, 2003, we heard the employee’s claims for permanent total disability (PTD) benefits, temporary total disability (TTD) benefits for the period from February 20, 1999 through July 21, 1999, and for a reemployment benefits eligibility evaluation.  We also heard the employer’s petitions regarding offset of an alleged overpayment of benefits to the employee and terminating further reemployment benefits to the employee. The employee appeared  telephonically and represented himself.  The employer and insurer (employer) was represented by attorney Constance E. Livsey.  We held the record open to March 15, 2002 to receive the employer’s response to an offer of cross examination of the employee’s physician, Carl A. Brodkin, M. D.  When no response was received, we closed the record  March 18, 2002, the date we next met.     

ISSUES


1.    Is the employee entitled to PTD benefits?


2. Is the employee entitled to TTD benefits from February 20, 1999 through July 21, 1999?


3.   Did the Reemployment Benefits Administrator (RBA) abuse his discretion in finding that the employee did not waive his reemployment benefits in accepting a lump sum award where no written waiver form was executed? 


4. Should the employer’s March 6, 2002 petition to terminate future reemployment benefits to the employee  be granted?


5.  Is the employer entitled to an offset against any continuing benefits which the employee may receive based on an alleged overpayment of PPI benefits?  
SUMMARY OF THE EVIDENCE AND ARGUMENT

The employee worked for the employer as a crab processing worker on a stationary processing barge at St. Paul, Alaska.  He permanently resides in Centralia, Washington.  However, he flew to the work site and began working for the employer during the opilio crab season in February 1998.  The opilio crab season generally lasts for six weeks.  As a crab processing worker, his job included  working in the freezer.  Toward the end of the six week period, he noticed that he was coughing and wheezing when working in the freezer area.  However, his wheezing soon improved when the season ended and he left the processing barge to return home.
  


The employee was treated for respiratory problems in the late 1990’s.  On October 8, 1998, he was treated for asthma by his medical provider, Arlene Oliver, a nurse practitioner, at Providence Medical Center at Centralia, Washington.
  In November, 1998, he worked for two weeks for the employer at the St. Paul vessel and experienced no symptoms.  Two months later, on January 10, 1999, the employee returned to St. Paul for the opilio crab season.  As part of his job assignment, he was required to engage in processing activities including “degilling” and “car washing”, i.e. returning cages for cleaning.  At this time, he noted a marked increase in his symptoms including wheezing, chest tightness and coughing.  His symptoms caused painful breathing even when he was at rest.  His symptoms were aggravated by exposure to the steam from crab cooking.
  Although the employer changed his work location to  remove him from exposure to crab, the employee’s symptoms  continued.  His condition was aggravated by exposure to cold air and cigarette smoke. After the employee was seen by the nurse at the employer’s facility and his symptoms did not improve, he was flown back to Washington on March 8, 1999.
  He also filed a Report of Occupational Injury or  Illness on the same date.
  

I.  EMPLOYEE’S FIRST CLAIM


Upon his return to Washington, the employee did not immediately see a physician.   He explained that he thought the employer’s insurance company would help him find medical care.  Eventually he did contact a lawyer regarding his claim.  He also saw Arlene Oliver again on July 2, 1999
 and, through his lawyer and Ms Oliver, he was referred to the Harborview Medical Center Occupational Medicine Clinic in Seattle where he saw Carl A. Brodkin, M.D.  When Dr. Brodkin first saw him on July 21, 1999, the employee was still suffering from persistent symptoms of cough, phlegm, wheezing and dyspnea.
   The employee was 33 years old.  He had been smoking a pack a day of cigarettes since age 16.    After being counseled by medical care providers to discontinue smoking, he did decrease his cigarette consumption to about a half a pack a day, but never completely discontinued smoking. Prior to working as a crab processor, the employee had been in excellent health. He worked in a number of settings including foundry work, welding, maintenance, oil rig work, fiberglass, auto body repair, painting and working in a lumber mill.  He never experienced respiratory symptoms in any of the workplace exposures in these occupations.
  


Dr. Brodkin diagnosed the employee as suffering from probable reactive airway disease (asthma), closely temporally associated with crab exposure in January 1999 and February 1998.  He explained that the employee’s respiratory symptoms developed in close association with crab processing activities.  The employee’s earlier exposure led to a latency period and then reemergence and aggravation of his symptoms when he returned to work in 1999.  The symptoms were then brought on by exposure to cooking crab and crab steam.  Even relocating the employee within the processing facility was not sufficient to effectively reduce or eliminate his symptoms.  The employee’s exposure to crab led to asthmatic conditions which were improved with use of branchodilators and steroids.   When the employee left the vessel, his symptoms improved but his asthma continued.   Dr. Brodkin found the “strong temporal association of symptom onset with crab exposure, is highly suggestive of a work-related crab asthma, on a more probable than not basis.”
  Dr. Brodkin also cited the employee’s smoking as a contributing factor exacerbating his condition. As part of the assessment process, Dr. Brodkin ordered  a methacoline challenge test to be done.  It was to be performed at a time when the employee was not taking his asthma control medications.


On July 21, 1999, Icicle Seafoods accepted the claim and began paying TTD benefits to the employee at the weekly rate of $154.00.
    On October 6, 1999, the employee returned to Dr. Brodkin.  At this time, the methacholine challenge test was performed when the employee was not on his usual asthma medications. It confirmed the diagnosis of asthma.  Dr. Brodkin noted “the patient describes marked increased respiratory symptoms with exertion and has not felt comfortable pursuing work in heavy labor for which he has been trained previously….exercise tolerance is limited to one flight of stairs due to respiratory symptoms discussed above.”
  Dr. Brodkin confirmed  his diagnosis of occupational asthma related to crab processing work and recommended  no further exposure to such work.
               


At the request of the employer, in November 1999 the employee was seen by Dorsett D. Smith, M.D., a pulmonologist, for an employer’s independent medical examination (EIME).
  He reviewed the employee’s history and symptoms.  He also reviewed the results of another methacholine challenge test performed when the employee was taking his medications.  Dr. Smith also diagnosed crab asthma.
 He found that the employee could work but should avoid environments where there were fumes, odors, dust, strong irritants or extremes in temperature in the workplace.  Dr. Smith recommended that the employee be considered for a work retraining program.


On November 29, 1999, pursuant to the employee’s and his adjuster’s request, a rehabilitation specialist, Chris Simmons, was assigned to perform a reemployment eligibility evaluation of the employee.  In January 2000, Dr. Brodkin evaluated the employee’s PPI condition utilizing the AMA Guides to the Evaluation of Permanent Impairment (Fourth Edition) or “AMA Guides”.  The AMA Guides divide respiratory impairments into classes and then provide a percentage range for rating impairment based upon test results including the methacholine challenge test. He gave the employee a Class 3 rating, moderate to severe, and a PPI rating of 50 percent.
 Based on this rating, the employer began paying the employee PPI on a bi-weekly basis. Thereafter, Dr. Brodkin indicated he would release the employee for work as an inventory clerk if the job description was rewritten.  He noted the need for a workplace which did not include dust and fumes and for a 25 pound lifting restriction.
 


The employer offered the employee a processing job involving fin fish in Seward, Alaska beginning March 17, 2000 and a production worker position to be accepted by May 24, 2000 at the employer’s Port Chatham plant in Everett, Washington.
   As these two job offers took into account the employee’s restrictions, the rehabilitation specialist determined the employee was ineligible for reemployment benefits.
  However, when Dr. Brodkin reviewed the job descriptions, they were rejected as aggravating the employee’s condition.  


Dr. Smith was asked by the employer to address the nature of the employee’s work limitations.  On February 1, 2000, Dr. Smith commented on Dr. Brodkin’s 50 percent rating and stated that he felt the employee only had a mild impairment which would justify a 5 percent PPI rating.  Dr. Smith explained that the differences in results were due in part to the lapse of time since the crab exposure and differences in how the methacholine challenge test was administered.  Dr. Smith administered his test when the employee was using his medications.  Dr. Smith recommended that  Dr. Brodkin use the November 1999 test done by Dr. Smith in revisiting the 50 percent rating.
 Dr. Brodkin responded by indicating that he would perform methacholine retesting, again when the employee was off his medications.


In February 2000, the employee wrote to the adjuster and asked for a 30 percent advance on his PPI rating due to his mounting unpaid bills.  He also indicated that with increased PPI payments, he could secure a month’s worth of vocational rehabilitation training.


On May 3, 2000, the employee was again seen by Dr. Brodkin.  Another methacholine challenge test was done, this time with the employee off his medications.  The findings were similar to the employee’s October 9, 1999, methacholine test results.  Dr. Brodkin again diagnosed him as suffering from “…occupational asthma related to crab processing work” and considered him “…disabled with regard to any ongoing seafood processing work.”  Dr. Brodkin again stressed  that the employee  needed to quit smoking.


On June 16, 2000, the employee executed a written waiver of his reemployment benefits.  His waiver stated:

To whom it may concern.  My name is Rick Snelson, my claim number is 9903892.  This letter is to make a valid attempt to withdraw my right to any current and future vocational rehabilitation benefits that are pending evaluations.  If you need me to complete any forms etc, feel free to contact me.  Chris Simmons with Crawford & Co is my vocational councelor, (sic) His number is (360) 943-5023 ext. #2.  He is awear (sic) of my request and is attempting to 

                          contact George Young Clause at WauSau insurance 

                          companies, his number is (800) 424-0054 ext 295.

                          My claim # with them is #  138000416.  I hope to  

                          resolve this issue A.S.A.P.

The employee testified at his 2002 rehabilitation conference that it was his intention in executing this letter to waive rehabilitation benefits in order to obtain lump sum PPI

benefits.

Because of continuing questions regarding the employee’s work capacities, efforts were made to set up another EIME for the employee.  However, he did not attend. He refused to cooperate with the EIME process as it was his desire to settle his claim.
  On July 7, 2000, Chris Simmons, the rehabilitation specialist, wrote a closing report to the adjuster, with a copy to the RBA, advising that since the employee did not want to participate in the EIME and preferred to settle his claim, his claim should be closed.
   


On July 17, 2000, the employee wrote to the adjuster requesting payment of PPI in a lump sum.
 He wrote: 


This is my letter to make an attempt to come to a settlement with my insurance claim with WAUSAU insurance companies.  Apart from any procedures that may hold my pay out in suspence, (sic) I am willing to set up a payment plan with you instead of one lump sum and save WAUSAU any financial woes.  I do believe that Dr. Brodken, my physician at Harbor View medical center-  occupational medican (sic) was allowed by your self to performe (sic) my third and final methacholine challenge.  It is to my understanding that he has faxed the final rating of disability to your office over a month ago.  Is ther (sic) a reason that we are still waiting on?  Ther are a number of reasons that I need, especialy (sic) now, to get this matter resolved.  This has been a long sixteen months of waiting, patiently I might add.  I sent a letter a couple of

weeks ago stating that I no longer wish to persue (sic)  vocational rehabilitation, so ther (sic) should be any reason left?


As I’ve said before, I will accept 30% as a down payment and the maximum weekly payments at 700.00 per average etc.  I would sure like to here(sic) back from you soon, that we could arrange for that to become a reality by July 31st.  If you have any questions feel free to call me at your earliest convenience.  

In view of his refusal to participate in the EIME and written waiver of reemployment benefits, the insurer paid the employee PPI benefits at the rate of 26 percent or $27,092, on August 9, 2000.
  Several months later, on April 1, 2001, the insurer paid $32,300 to the employee for a total lump sum PPI payment of $67,500.

Dr. Brodkin saw the employee again on December 18, 2001 and  noted that he “continues to be able to work with the restriction that he avoid irritating dust, fumes, or vapors, as well as being restricted to light or sedentary duties.”

II. EMPLOYEE’S JANUARY 2002 CLAIM

On January 3, 2002, the employee filed a new claim for PTD benefits and for 

TTD benefits for the period between February 20, 1999 and  July 21, 1999.   He also 

sought an eligibility evaluation for reemployment benefits.  He did not file a 

new claim for emphysema even though at hearing he claimed this was the basis for his renewed attempt to secure reemployment benefits.
  


On March 6, 2002, the employer filed a petition to terminate the employee’s entitlement to further reemployment benefits, including vocation rehabilitation.  The employer maintains that the employee waived his rights to reemployment benefits when he accepted the PPI lump sum payments, that he was uncooperative with previous vocational rehabilitation efforts, that he refused to attend an IME and refused post-injury offers of appropriate employment.


 The employee filed a letter from Dr. Brodkin dated April 22, 2002, in which Dr. Brodkin indicated the employee was disabled from work by his crab asthma from  the time  he left St. Paul Island through July 21, 1999.  Based on his review of his clinical evaluation done when the employee first visited him, Dr. Brodkin found that the employee was suffering from occupational asthma related to crab processing work.  His symptoms included prominent shortness of breath with diminished exercise tolerance.  Dr. Brodkin found that the employee was disabled from crab processing work, work that involved more than minimal exposure to dust, fumes or vapors and work in which he had previous experience and training, such as welding, foundry, auto body work and work on oil rigs.  The employer filed a cross-examination request (“Smallwood objection”) concerning Dr. Brodkin’s letter on May 13, 2002, objecting to the introduction of the letter into the employee’s hearing record.     At the hearing, the exhibit was admitted and the employer was given the opportunity to cross- examine the doctor on the basis of his opinions with his responses to be associated with the exhibit.


On June 10, 2002, the RBA issued a decision finding that the employee had not executed the waiver form required by AS 23.30.041(q) and therefore, he had not waived reemployment benefits.  The RBA further determined that although the employee had been uncooperative regarding the reemployment benefits program and in not cooperating with arrangements for the EIME, he was only uncooperative from July 10, 2000 through January 23, 2002 and was cooperative thereafter.  Specifically, the RBA found “The employee is entitled to reemployment benefits after January 23, 2002 because of intent to cooperate and participate in activity related to eligibility…”
 On this basis, the RBA denied the employer’s petition to dismiss any claims for reemployment benefits and found the employee entitled to further reemployment benefits from January 23, 2002 forward.  The employer appealed this decision.


The employee was again examined by Dr. Smith on August 5, 2002

at the employer’s request.
    Dr. Smith noted the employee suffered a drop in lung function over the preceding three years and had persistent elevated allergic antibodies which Dr. Smith considered inconsistent with ongoing crab asthma.  Dr. Smith believed that the employee’s crab asthma should have declined once he left the workplace.  Dr, Smith diagnosed bronchial asthma, smoking related chronic obstructive pulmonary disease (COPD) and hypertension.  He considered the employee’s crab asthma to be a temporary aggravation of his preexisting lung condition.  He rated the employee with a Category or Class 2 permanent partial impairment under the AMA Guides (Fifth Edition).  He felt that the employee was unable to return to work as a crab processor and that the employee should be eligible for vocational retraining.
  In a subsequent clarification of his opinion, Dr. Smith opined that the employee’s employment was a substantial factor in causing work-related lung disease.  He had preexisting asthma.  His current status is not related to his occupational exposure to crab but rather is related to asthma, cigarette smoking and obstructive lung disease which would render him unable to work with the employer where working conditions involve exposure to extremes in temperature, irritating fumes and gases.


On August 12, 2002, the employer filed a petition seeking a second 

independent medical evaluation (SIME) pursuant to AS 23.30.095(k) due to the medical disputes regarding the employee’s condition.  On September 12, 2002, the Board ordered an SIME based on the conflicting medical opinions of Dr. Smith and Dr. Brodkin regarding causation of the employee’s current condition, the degree of permanent impairment he may suffer, and his functional capacity.

III.  SIME

The employee was seen for an SIME by Daniel Raybin, M.D., on December 12, 2002.  In Dr. Raybin’s January 6, 2003 report, he reviewed the employee’s  medical history and the lab test reports, including pulmonary function studies.  He also conducted a physical examination. He concluded that the employee has obstructive lung disease which is a combination of asthma and chronic obstructive pulmonary disease.  According to Dr. Raybin, exposure to crab caused acute exacerbation of the employee’s preexisting asthma.  Exposure to crab also caused an overall worsening of the employee’s obstructive pulmonary disease.  Dr. Raybin opined the employee could perform the job of inventory clerk.  He believes that the employee could have worked in an occupation free of dust and fumes and with no heavy lifting or frequent bending or stooping during the period from February 20, 1999 through July 21, 1999.
  He went on to note that when the employee was seen by Arlene Oliver at Providence Centralia on July 1, 1999, he was ill enough to require a pulse of oral prednisone.  When the employee was seen by  Dr. Brodkin on July 21, 1999, he was suffering from exertional dyspnea.  Dr. Raybin observed that the employee’s partial impairment would have precluded employment as a crab processor and he suffered partial impairment during this time frame. 

Using the Fifth Edition of the AMA Guides, and performing testing when the employee was using medication, as Dr. Smith did, Dr. Raybin concluded the employee has a Class 2 impairment with a 15 percent PPI rating.


In his deposition, Dr. Raybin more fully explained his conclusions, including the significance of performing the methacholine testing while the employee is taking medications for his condition.  He noted that his 15 percent PPI rating represents a rating which encompasses and includes all of the employee’s disability, i.e. there is no additional or unrated disability associated with emphysema or any other work-related condition the employee experiences.  Dr. Raybin performed his studies of the employee using the Fifth Edition of the AMA Guides rather than the Fourth Edition.  He notes in his report that the Fifth Edition represents “…a change from previous editions and it incorporates criteria for asthma impairment…”
 Following the AMA Guides, he performed his testing when the employee was medicated or, in his terms, “…at a state of maximum medical improvement….”
  Dr. Raybin notes that Dr. Smith gave the employee a Category or Class 2  rating but did not report a specific PPI figure.  However, Dr. Raybin agrees that Dr. Smith utilized the proper procedure in administering the methacholine challenge test when the employee was under medication.
   Dr. Raybin disagrees with Dr. Brodkin’s methacholine challenge testing and observes that it was performed when the employee was not medicated and that this is not what the AMA Guides, Fifth Edition requires when it specifies “…maximum medical  improvement….”  For these reasons, Dr. Raybin endorses the testing procedures utilized by Dr. Smith as consistent with the AMA Guides, Fifth Edition requirements.  Dr. Raybin rejects the testing methodology used by Dr. Brodkin as showing too high a degree of impairment and as not consistent with the requirements of the Fifth Edition of the AMA Guides. 

IV.  EMPLOYER’S PETITION FOR OVERPAYMENT AND OFFSET

          In response to the 15 percent PPI rating provided by  Dr. Raybin, the employer petitioned the Board on February 3, 2003 for an order that any future lump sum benefits be offset against the employer’s overpayment of PPI which was based on Dr. Brodkin’s erroneous 50 percent rating.  In addition, the employer petitioned for a Board order   allowing it to deduct 50 percent  under AS 23.30.155(j) from any ongoing benefits paid to the employee until such time as the employer’s overpayment of PPI has been recovered.

V.   EMPLOYER’S ARGUMENT 

           The employer concedes that the employee suffered from exposure to crab in the workplace and agrees with the 15 percent PPI rating found by Dr. Raybin.
 The employer adopts Dr. Raybin’s and Dr. Smith’s approaches to the PPI rating and would reject Dr. Brodkin’s higher rating due, in part, to the methodology used in administration of the metacholine test. Thus, the employer asserts that the 15 percent PPI rating given by Dr. Raybin is correct. Dr. Raybin and Dr. Smith performed the tests correctly in the employer’s view.   The employer urges that their results  be adopted as meeting the preponderance of the evidence standard in establishing the proper level of the employee’s PPI rating.


With regard to the employee’s contention that he now has emphysema or another condition which would entitle him to additional benefits, the employer maintains that Dr. Raybin was asked to evaluate this possibility and he reported that the employee’s suggested approach was not an acceptable method for rating respiratory conditions.  Essentially, Dr. Raybin opined that the 15 percent PPI rating which he provided under the AMA Guides is a complete and accurate rating for the employee’s work-related lung condition.

The employer would impose a $47,250 overpayment based on PPI paid to the employee above the 15 percent to which he was entitled. The employer argues that if an overpayment is established, the employer should be entitled to an offset under AS 23.30.155(j) against any future benefits to which the employee may be entitled under AS 23.30.041(k).  The amount of the offset or recoupment should be at least 20 percent as authorized by the statute and, the employer argues, 100 percent in view of the employee’s role in “intentionally inducing” the employer to overpay TTD and PTD benefits.
  

With regard to the employee’s claim for PTD benefits, the employer maintains that the employee could do light or sedentary work as long as he avoided exposure to fumes or dust.   Consequently, as no doctor has said that he cannot work, the presumption of compensability does not attach and, if it does attach, it has been rebutted by the employer.
  

With regard to TTD benefits, the employer contends that there has been no work-related loss of earning capacity for the period from February 21, 1999 through July 21, 1999 as the employee failed to seek out medical treatment during this period.  The employer asserts that under AS 23.30.395, the employee failed to obtain medical treatment he knew he required, and therefore is ineligible for benefits during this time period.  In addition, the employer challenges the medical statement of Dr. Brodkin made April 22, 2002 finding that the employee was unable to work in the occupational activities in which he has experience.


Finally, the employer challenges the RBA’s decision finding the employee eligible as incorrect as it required a written waiver under AS 23.30.041(k), a provision which was not in effect until July 1, 2000.  The employer disagrees with the RBA characterization of the employee’s case as involving the employee’s noncooperation.  The employer contends that this provision should not be applied retroactively as the date of injury determines the applicable law.  In addition, the employer asserts that the employee by his actions waived his right to reemployment benefits and application of the theory of estoppel should prevent the employee from reasserting a claim for reemployment benefits.
 The employer asks that the Board find that the employee is entitled to no further reemployment benefits.   

VI.   EMPLOYEE’S ARGUMENT


The employee makes several arguments in support of his second claim.


The employee described his symptoms at the time of his return home from the employer’s facilities as including shortness of breath.  He was not able to work at crab processing.  He also was not able to work at another job at the facility processing herring.  His only alternative was to return to Washington to avoid further crab exposure, take his medications and allow his lungs to clear up.
After he returned home, he did not see another doctor for several months due to lack of access and his belief that the employer would assist him in finding a doctor.


The employee contends that with respect to his waiver of rehabilitation benefits, he did waive the benefits in order to receive a lump sump PPI payment.  Approximately half of the payment went to meet back child support obligations and the balance has been spent to meet previous financial obligations, but not on retraining.  Now, upon further reflection and given a recent diagnosis of emphysema, the employee believes he needs
reemployment benefits to make him a viable candidate for employment.  He also emphasizes that although he was originally uncooperative in attending the IME scheduled in July 2000, he has since attended an SIME and is willing to cooperate in development of a reemployment benefits program.

At the hearing, the employee testified that he waived his rights to reemployment benefits in order to receive the PPI lump sum payment.  Now, with a new diagnosis and with the passage of time and his need for income, he again seeks reemployment benefits due to his nontransferable work skills.
  In support of his claim, he cites Dr. Raybin’s SIME report which states “It is my opinion that Mr. Snelson’s exposure to crab caused a permanent change in his preexisting condition (emphysema) causing superimposed asthma and overall worsening his obstructive pulmonary disease.”
   With regard to his ability to return to jobs he has held, he acknowledged that he could work again as an inventory clerk but when he tried this job, it was too complicated for him.  In response to an inquiry from the Board, the employee acknowledged that he was still smoking half a pack of cigarettes a day.

 
With regard to his ability to work and eligibility for TTD for the period from February 20, 1999 to July 21, 1999, the employee cites Dr. Raybin’s report which notes that the employee could not continue to work as a crab processor, but “probably” could have “performed work in an occupation free of dust and fumes that did not involve heavy lifting or frequent bending and stooping.”
 Based on this statement, the employee asserts that he did not have any work available during that time period that he could perform.


Finally, with regard to his medical condition, he urges the Board to give weight to Dr. Raybin’s opinion that the employee’s “…exposure to crab in early 1999 is still a substantial factor in bringing about his condition…to the extent his obstructive lung disease is asthma, it was caused by his crab exposure.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  PRESUMPTION ANALYSIS



The Board utilizes the presumption analysis to evaluate the compensability of


the employee’s claims.  Under applicable laws, the injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim. In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related  injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a “preliminary link” between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer’s burden to overcome the presumption by coming forward with substantial evidence that the injury was not work-related.
Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 The Board defers questions of credibility and the weight to give the employer’s evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption.




There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

II.  PERMANENT PARTIAL IMPAIRMENT


The employer claims the employee received PPI payments in excess of what he was entitled to.  Applying the presumption of compensability, the Board finds that the employee introduced sufficient evidence to raise the presumption of compensability based upon the employee’s initial visit with Dr. Brodkin on July 21, 1999 when Dr. Brodkin diagnosed him as suffering from  “Probable reactive airway disease (asthma), closely temporally associated with crab exposure…”
  Subsequently, as a result of administration of methacholine challenge testing to the employee while he was using his asthma medication, and based upon additional tests and clinical observation, Dr. Brodkin concluded that the employee’s respiratory impairment was Class 3 under the applicable AMA Guides and that he was entitled to a PPI rating of between 26 and 50 percent.
   We also note that the employer, in its brief, concedes that the presumption of compensability attached to the employee’s claims.
 Thus, following the Court’s rationale in Meek v. Unocal Corp.,
 the Board applies the presumption of compensability from AS 23.30.120(a)(1) to the PPI benefits the employee claims.


In the second step of the presumption analysis, the Board considered the medical reports submitted by Dr. Smith, including methacholine challenge tests administered when the employee was using his asthma medications, which indicate that under the applicable AMA Guides, Fifth Edition, the employee was entitled to a much lower Class 2 impairment with a 5 percent PPI rating.
 We also considered the SIME report of Dr. Raybin.    Dr. Raybin concurs with Dr. Smith’s assessment and uses his methacholine challenge results in arriving at a Class 2 impairment classification with a 15 percent impairment rating.
  Thus, based on the ratings by Dr. Smith and Dr. Raybin, we find the employer has presented substantial evidence to rebut the presumption of compensability


As the employer has rebutted the presumption of compensability, we now move to the third step in our analysis to determine if the employee has proved his claim by a preponderance of the evidence.  Dr. Raybin explained the need to follow the required version, in this case, the Fifth Edition, of the AMA Guides applicable to respiratory conditions in the methacholine challenge testing process.  The Fifth Edition requires that the employee be tested in a state of “maximum medical improvement” which means, according to Dr. Raybin, conducting testing while the employee is using asthma medications.  Dr. Raybin explains that testing the employee without medications results in a substantially higher impairment rating and that this is the flaw in Dr. Brodkin’s testing which caused him to arrive at a much higher impairment rating for the employee.  Dr. Raybin also agrees with  Dr. Smith’s testing and, in particular, with conducting the methacholine challenge testing while the employee is medicated. This results in a much lower impairment rating for the employee.  Dr Raybin’s description of differences in administration of the methacholine challenge tests explains the differences between Dr. Brodkin’s rating and the ratings of Dr. Smith and Dr. Raybin.  Dr. Raybin’s and Dr. Smith’s testing follows the requirements of the AMA Guides, Fifth Edition. Dr. Brodkin’s testing does not follow the AMA Guides, Fifth Edition, as it was performed when the employee was not using his medications and consequently results in an impairment rating which is not consistent with the AMA Guides, Fifth Edition requirements.


Our review of the record leads us to adopt the approaches utilized by Dr. Smith and Dr. Raybin in arriving at a 15 percent PPI rating for the employee.  We believe these results most closely follow the requirements of the AMA Guides (Fifth Edition) which we are required to use under AS 23.30.190.  The preponderance of the evidence establishes that that employee is entitled to a 15 percent PPI rating based on the test results and analysis offered by Dr, Smith and Dr. Raybin.  


Thus, with regard to the employer’s February 3, 2003 petition, we find that an overpayment of $47,250.00  has occurred based on payments over the 15 percent PPI rate to the employee.

III.  PERMANENT TOTAL DISABILITY BENEFITS    

AS 23.30.180(a) provides, in part, “In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.” 

AS 23.30.120(a) and subsection (1) provide: In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter. 


In his January 3, 2002 claim, the employee seeks PTD benefits.  As with the employee’s other claims, we will analyze the claim using the presumption analysis.

Applying the three step analysis, we find that the employee failed to raise the presumption of compensability to establish a “preliminary link” between the disability and his employment.  All of the physicians who have seen the employee have determined he is able to work with restrictions.  No physician has deemed the employee to be permanently, totally, disabled. Under these circumstances, the record fails to support his claim for PTD.

IV.  TEMPORARY TOTAL DISABILITY 


The employee claims that he is entitled to TTD benefits for the time period from February 20, 1999 through July 21, 1999.  AS 23.30.185 allows compensation for disability total in character but temporary in quality.  AS 23.30.395(10) defines disability as “…incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or other employment.”  Entitlement to TTD benefits requires a work-related loss of earning capacity.


Applying the presumption analysis, we find that the employee raised the presumption of compensability when he submitted a medical statement dated April 22, 2002 from Dr. Brodkin describing his disability for the period from February 20, 1999 through July 21, 1999.    


As the presumption of compensability has attached, the burden shifts to the employer to rebut this presumption with substantial evidence.   The only other physician to address the employee’s condition during the time frame in question was Dr. Raybin.  He stated: “In my view he had partial impairment between February 20, 1999 and July 21, 1999…Probably he could have performed work in an occupation free of dust and fumes that did not involve heavy lifting or frequent bending and stooping."
 When asked during his deposition about the employee’s condition during this time frame, Dr. Raybin acknowledged the absence of contemporaneous medical records and then opined that “…probably he could have worked at that time…it’s probably medically probable, but not a certainty.”
 Viewed in isolation, we find this medical evidence is not sufficient to rebut the presumption of compensability.


In arriving at this conclusion, we considered the Alaska Supreme Court’s decision in the DeYonge case.
  This case involved a housekeeper who suffered from preexisting arthritis and who claimed that her job required her to bend, kneel and stoop when performing such tasks as scrubbing floors or showers.  After filing a claim involving her knees and having that claim rejected by the Board, the Supreme Court analyzed the  doctors’ statements which addressed her condition using the presumption analysis.  The Court found that through her treating physician’s statement that her work aggravated and worsened her condition, she had raised the presumption of compensability.  The Court then turned its attention to rebutting the presumption by substantial evidence.  It stated:


The employer may do this two ways: (1) by producing substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability.

Applying this approach to the employee, the Court went on to reject any distinction between aggravation of symptoms and aggravation of the underlying condition.  The Court concluded that the presumption had not been rebutted unless the employer’s medical witnesses were able to show that other factors were the exclusive cause of the employee’s aggravated condition or offer evidence to eliminate the employee’s job as “another causal factor [among others]”in bringing about the condition.


Applying the principles of DeYonge to the case at hand, we find that there are only two physicians who address the employee’s condition after his February 1999 crab exposure.  Dr. Raybin addresses the employee’s condition between February 20 and July 21, 1999 in his SIME report.  He states:


When Mr. Snelson was seen by Arlene Oliver, ARNP on July 1, 1999, he was ill enough to require a pulse of oral prednisone.  When he was seen at Harborview July 21, 1999 he was complaining of exertional dyspnea.  In my view he had partial impairment between February 20, 1999 and July 21, 1999.  He could not have continued to work as a Crab Processor.  Probably he could have performed work in an occupation free of dust and fumes that did not involve heavy lifting or frequent bending and stooping.
    
  


Dr. Brodkin also addressed the employee’s condition during this time frame in his April 22, 2002 letter.  Based on his review of his clinical evaluation done July 21, 1999, Dr. Brodkin opined that the employee was suffering from occupational asthma related to crab processing work.  His symptoms included prominent shortness of breath at that time, with diminished exercise tolerance.   Dr. Brodkin found that the employee was disabled from crab processing work, work that involved more than minimal exposure to dust, fumes or vapors and work in which he had previous experience and training, such as welding, foundry, auto body work and work on oil rigs.


Taking these statements and combining them with the fact that the employee’s crab exposure occurred in February, 1999 and was so serious that he had to be flown back to Washington, we conclude that the presumption of compensability was raised at the time of the February 20, 1999 exposure and continued until he received an actual diagnosis of crab asthma on July 21, 1999 from Dr. Brodkin.  It is clear that crab exposure was one of several factors causing his aggravated asthma condition.  The employer has not rebutted the presumption of compensability as Dr. Brodkin was the only physician to see the employee following his exposure to crab steam until Dr. Smith saw the employee in November 1999, which is well beyond the time period in question. We find that the employer also submitted a statement from Dr. Raybin as part of his January  6, 2003 SIME report which states that the employee was “ill enough to require a pulse of oral prednisone” and that he had a “partial impairment” during the time period in question.
 This statement is also well after the time period in question.   Dr. Brodkin was the first doctor who saw the employee four months after his crab exposure.  He bases his April 22, 2002 opinion upon his clinical notes obtained at the July 21, 1999 visit.  This raises the presumption of compensability, which is continuing.  It is not until Dr. Smith sees the employee in November, 1999 that the employer has medical evidence which could potentially rebut the presumption.  As Dr. Smith and Dr. Raybin’s statements are well after the time period in question, they may not be considered to rebut the presumption of compensability for the time period in question. We find the opinion of Dr. Brodkin does not provide an alternate explanation which excludes the possibility of the employee’s work related disability, and we find his opinion does not eliminate any reasonable possibility that his work injury resulted in disability for this period of time. On this basis, the employee’s claim for TTD benefits for the period from February 20, 1999 through July 21, 1999 is granted. 

V.  ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041 


We will now address the employer’s appeal of the RBA decision.

AS 23.30.041 provides, in part:



(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

                        (2) other jobs that exist in the labor market that the 

employee has held or received training for within ten years before 

the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”

                                     *    *    *    *    *    *  




(n) After the employee has elected to participate in    reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits onthe date of noncooperation.  Noncooperation means




(1) unreasonable failure to


(A) keep appointments;

                        (E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;  

                        (F) comply with the employee’s responsibilities outlined in the reemployment plan; or

                        (G) participate in any planned reemployment activity as determined by the administrator…


Effective July 1, 2000, AS 23.30.041(q) was added to the statute to require execution of a written waiver form in order to effectively and legally waive reemployment rights under the statute.  It states:





(q) Notwithstanding AS 23.30.012, after medical stability has been determined and a physician has predicted that the employee may have a permanent impairment that may cause the employee to have permanent physical capacities that are less than the physical demands of the employee’s job at the time of injury, an employee may waive any benefits or rights under this section, including eligibility evaluation and benefits related to a reemployment plan.  To waive any benefits or rights under this section, an employee must file a statement under oath with the board to notify the parties of the waiver and to specify the scope of benefits or rights that the employee seeks to waive.  The statement must be on a form prescribed or approved by the board.  The board shall serve the notice of waiver on all parties to the claim within 10 days after filing.  The waiver is effective upon service to the party.  A waiver effective under this subsection discharges the liability of the employer for the benefits or rights contained in this section.  The waiver may not be modified under AS 23.30.130.


We analyze the  RBA decision using the abuse of discretion standard.  Under AS 23.30.041(j), we must uphold a decision of the RBA absent an abuse of discretion on the administrator’s part.  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from improper motive.”  Sheehan v. University of Alaska,
and Tobeluk v. Lind.
  Additionally, an agency’s failure  to properly apply controlling law may also be considered an abuse of discretion.  Manthey v. Collier.
  


 In the Administrative Procedure Act, the legislature has provided another definition to be  used by the courts in considering appeals of administrative agency decisions:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the record as a whole. 
 


On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of the RBA’s determination.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.” Miller v. ITT Arctic Services.

Applying these principles to the instant case, we conclude that the RBA abused his discretion in applying the wrong standard in determining the requirements for an effective waiver of reemployment benefits.       

         The employee’s efforts to waive his right to reemployment benefits during the pre-July 1, 2000 period are governed by two provisions.  The first, AS 23.30.012, addresses agreements in regard to claims.  It states, in part, that any time the employer and employee reach an agreement in regard to a claim under this chapter, they may file with the Board a memorandum of the agreement in a form prescribed by the board.  The provision goes on to state:



Otherwise, the agreement is void for any purpose.  If approved by the board the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer….the agreement shall be approved by the board only when the terms conform to the provisions of this chapter…

We also have previously issued decisions where disposition of reemployment benefits through waiver was an issue.
  The second provision that applies to the employee is AS 23.30.245 which concerns invalid agreements.  Subsection (b) provides that “an agreement by an employee to waive the right to compensation under this chapter is not valid.”


Applying these provisions and the case law to the case at hand, we find that reemployment benefits are a form of compensation.  We find that the employee did not execute  an effective waiver of any right to  reemployment benefits on June 16, 2000.  No Compromise and Release Agreement was ever executed which purported to waive his right to reemployment benefits.  No approval by the Board was otherwise secured to confirm the efficacy of his waiver. Because the employee has not executed a valid waiver which has been approved by the Board, we conclude that he retains his reemployment benefits.  

  We conclude that the RBA does not have authority to address the noncooperation issue or to enter a decision on the waiver issue.  These issues are solely within the purview of the Board.  As the employee did not execute a waiver of his reemployment benefits, and because he still has the right to have his eligibility determined, we will remand the matter of his eligibility to the RBA for determination. The employer’s petition to terminate further reemployment benefits for the employee is therefore denied.

VI. OFFSET 

The employer petitioned the Board for an order that any future lump sum benefits be offset, dollar for dollar, against the employer’s overpayment of PPI.    The employer also seeks an order that it be allowed to deduct 50 percent rather than the 20 percent authorized under AS 23.30.155(j) from any ongoing benefits paid to the employee until such time as the employer’s overpayment of PPI has been recovered.  


AS 23.30.155(j), the provision which addresses offsets for overpayments, states:


If an employer had made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

To interpret the meaning and applicability of the statute, we reviewed previous decisions where the statute was considered.   Croft v. Pan AK Trucking,
  stands for the proposition that the AS 23.30.155(j) provision allowing recovery from future payments is the sole means for employer to recover overpayments.
 This provision allows reimbursement only when unpaid installments of compensation are due.  In Bathony v. State of Alaska,
 the Board considered the rate of recovery under the statute where the employee demonstrated a record of refusal to disclose needed financial information.  Because the employee was involved in creating or exacerbating the overpayment, the Board ordered a 40 percent reduction as offset of the employee’s ongoing PTD benefits.


In reviewing the employer’s requests in the instant case, we note that the employee may be receiving benefits as a result of this proceeding.  While the employer argues in its brief that the employee “intentionally  induced”
 the lump sum payment in this case, we find that the overpayment occurred primarily as a result of a very high PPI rating by the employee’s treating physician, Dr. Brodkin.  While the employee was the beneficiary of this high rating, he did not induce the payment.  However, in view of the fact that the employee received a significant lump sum payment of $47,250, we conclude that allowing the employer to recover at the rate of 50 percent out of any unpaid installments of compensation is consistent with AS 23.30.155(j) and the employer’s February 3, 2003 petition asking for a 50 percent recovery rate.
  We note that we are without any basis for considering the economic impact on the employee of recovery at this rate.  If, in the future, he finds such a recovery rate is excessive, he can petition for modification of the rate under AS 23.30.130.

ORDER

(1) The employee’s claim for TTD for the period from February 20, 1999 through July 21, 1999 is granted.  

(2) The employee’s claim for PTD is denied and dismissed.

(3) The employee has not waived  reemployment benefits.    

(4) The RBA abused his discretion by finding that the employee was entitled to a determination of eligibility for reemployment benefits.  The employer’s petition to terminate further reemployment benefits is denied.  The matter of the employee’s eligibility for reemployment benefits is remanded for determination.

(5) The employee is entitled to a 15 percent impairment rating and a corresponding PPI lump sum payment based upon his crab asthma.  

(6) The employee was paid compensation in excess of the 15 percent PPI lump sum amount.   The employer’s petition to establish the overpayment is granted.  The employee owes an overpayment in the amount of  $47,250.00. 


(7) The employer’s petition under AS 23.30.155(j) for a 50 percent offset against     
         
     any continuing benefit installments which the employee may receive is granted.


Dated at Anchorage, Alaska this     day of  April, 2003.
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If compensation is payable under terms of this decision, it is due on the date of issue. A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an

Interlocutory order staying payment is obtained in Superior Court.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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            I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICK A. SNELSON, employee/applicant; v. ICICLE SEAFOODS, INC., employer/insurer/defendants; Case No. 199903892; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of April, 2003.
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Robin Burns, Clerk
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