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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512
Juneau, Alaska 99802-5512

MICHAEL D. PLATT,
)



)


Employee,
)



)           INTERLOCUTORY DECISION

)
AND ORDER


v.
)
AWCB Decision No. 03-0089





)

CONTINENTAL BAKING COMPANY,
)
AWCB Case No. 1990-25383

                 (SUNRISE BAKERY)
)


Employer,
)
Filed with AWCB Anchorage, Alaska



)
April  23,  2003


and
)



)

CONSTITUTION STATE SERVICE CO.
)

Insurer, and HARBOR ADJUSTRMENT
)

SERVICE, INC., its Workers’                          
)   

Compensation Insurance Adjuster.
)



)


Defendants.
)



)

                                                                                        )

A Prehearing Conference in this matter was held on February 4, 2003.  A written record hearing was set for April 15, 2003.  On March 25, 2003 the pro se Employee filed a “Notice of Objection Request for Oral Hearing and Continuance” requesting an oral hearing.  On April 9, 2003 Employer filed a “Limited Opposition/Answer to Petition for Oral Hearing and Continuance” stating Employer’s non-opposition to an oral hearing with certain procedural conditions.

ISSUE


Should the Board grant employee’s petition for a continuance so that an oral hearing may be held?

STATEMENT OF FACTS


Michael Platt (Employee) was injured while working for Sunrise Bakery as a delivery driver on August 16, 1990.  Employee testified at the February 23, 1993 Board hearing that while attempting to sit down on the floor, it was lower than anticipated and he fell onto his tailbone.  The medical record indicates Employee injured his lumbar spine and tailbone.  Employee has seen and been treated by many different physicians in the years since the injury.  A November 25, 1996 Compromise and Release left future medical benefits open.  On March 12, 2002 Employer controverted the Employee’s ongoing medical care on the basis that it was not reasonable, necessary or related to the August 16, 1990 injury.  This conclusion was based on a March 8, 2002 employer’s medical exam (“EME”) report that Employer’s strain/sprains had resolved and were no longer a contributing factor to Employer’s current diagnosis of degenerative disc disease in the lumbar and thoracic spine, as well as pre-existing spondylolysis.  Employer filed a workers’ compensation claim on August 12, 2002 seeking reimbursement for medical costs, continuing medical care, and a penalty against Employer for frivolous controversion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Worker's Compensation Board owes to every applicant for compensation duty of fully advising him as to all real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under law.
  
8 AAC 45.070(g) states: "Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing."

AS 23.30.135(a) states: In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.
Pursuant to 8 AAC 45.070(g), the February 4, 2003 prehearing summary governs the issues and course of the April 15, 2003 hearing.  

We find however under AS 23.30.135(a) that it would best assist the board to ascertain the rights of the parties to allow oral argument.  The Employee in this case is currently pro se.  It is not clear from the petition or answer whether the Employee fully comprehended the meaning of a “Hearing On The Record” when it was discussed at the prehearing conference. This case originated over a decade ago and the record is extensive.  

Employer has raised concerns however, that Employer has not been given the opportunity to depose Employee under oath as Employee refused to attend scheduled depositions because he had not yet obtained legal counsel.  If Employee intends to provide oral testimony under oath at the requested oral hearing Employer is entitled to submit rebuttal evidence in response.  Accordingly Employer does not object to an oral hearing “as long as the record remains open following the hearing in order to allow Employer the opportunity to rebut, if necessary, Employee’s hearing testimony as well as any new medical evidence submitted between now and oral hearing”.

Accordingly under 8 AAC 45.070(g) we find unusual or extenuating circumstances to justify a modification of the prehearing conference summary.  We further find under 8 AAC 45.074(b)(1)(L) that irreparable harm may result without a continuance to allow oral argument and accordingly request Workers Compensation Officer Douglass Gerke to contact the parties, arrange a prehearing conference, and schedule an oral hearing in this matter.

ORDER

1.  Workers Compensation Officer Douglass Gerke shall hold a prehearing conference, and schedule an oral hearing in this matter.

2.  The  written record hearing scheduled for April 15, 2003 is continued to a future date, to be determined by Workers Compensation Officer Gerke.

3.  Unless the Employee fully participates in a deposition prior to the oral hearing, if the Employer so requests, the record will remain open following the hearing in order to allow Employer the opportunity to rebut, if necessary, Employee’s hearing testimony as well as any new medical evidence submitted between now and oral hearing.

Dated at Anchorage, Alaska this  23rd day of April 2003.
ALASKA WORKERS' COMPENSATION BOARD 





____________________________________


David Arthur Donley,





      
Designated Chairman






____________________________________

S. T. Hagedorn, Member


















____________________________________

James Rhodes, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL D. PLATT, employee / applicant; v., CONTINENTAL BAKING COMPANY (SUNRISE BAKERY) employer;. CONSTITUTION STATE SERVICE CO. Insurer, and HARBOR ADJUSTRMENT SERVICE INC., its Workers Compensation Insurance Adjuster; Case No. 1990-25383; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of April, 2003.

                             

   _________________________________

      






   Robin Burns, Clerk
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� See Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997, 1000 (1938); Yurkovich v. Industrial Accident Bd., 314 P.2d 866, 869-871 (1957), in which the court declared: 'The Workmen's Compensation Act was enacted for the benefit of the employee. The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board's first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.” 
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