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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES CARL NELSON, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

POLAR ROLLER EXPRESS, INC.,

                                                  Employer,

                                                   and 

AMERICAN INTERNATIONAL SOUTH 

                                         INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case Nos.  200027363, 200027860
        AWCB Decision No.  03 - 0091

         Filed with AWCB Fairbanks, Alaska

         on April 23, 2003


We heard the employee’s claim for temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, and medical benefits on March 27, 2003, in Fairbanks, Alaska.  The employee represented himself, and attorney Robert Griffin represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on March 27, 2003.


ISSUES

1. Is the employee entitled to TTD benefits under AS 23.30.185?

2. Is the employee entitled to PPI benefits under AS 23.30.190?

3. Is the employee entitled to medical benefits under AS 23.30.095(a)?

4. Is the employee entitled to interest?


SUMMARY OF THE EVIDENCE

The employee was injured in a severe rollover accident while driving a tractor-trailer for the employer near Stewart, British Columbia on August 12, 2000, when a pin sheared and the front axle came loose near Stewart, British Columbia.  The employee was transported by emergency medical technicians to the Stewart Health Centre, where he was seen by an emergency room physician,
 who diagnosed bruises and abrasions to his left ribs, right shoulder, and head.
  The physician discharged the employee, reporting that he should anticipate aches and pains, and be medically reassessed as needed.
  

In the hearing, the employee testified that two days after the accident he was unable to get out of bed.  In his deposition and in the hearing, the employee testified he continued to suffer considerable discomfort and could not work,
 that his supervisor agreed he should take some time off work to recover,
 and that he was off work for 45 days before he could return.
  The employee also testified he did not see another physician after his emergency health center visit,
 that no physician told him he could not work,
 and that he recovered from the accident’s injuries.
  In the hearing the employee testified he broke his glasses in the accident, but that the employer replaced those.

At the employer’s request, Holm Neumann, M.D., examined the employee on March 8, 2002.  In his employer’s medical examiner (“EME”) report, Dr. Neumann found that the employee was temporarily disabled by the accident, but had no records on which to base the duration of the disability.
  He found the employee’s injuries had resolved, that he was medically stable, and that he suffered no permanent impairment ratable under the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th Ed. (“AMA Guides”).

The employee testified he returned to long haul truck driving for the employer 45 days after the accident.  He testified that during a long haul from Tok, Alaska to Seattle on November 24, 2000, the road was extremely icy and treacherous from Teslin, Alaska to Dease Lake, British Columbia.  At Terrace, British Columbia, the employee stopped to eat and take a shower.  His partner then took over to drive to the U.S. border.  Eventually, the employee went to sleep in the back of the cab for three to four hours.  The employee woke up to go through U.S. Customs.  Approximately 15 or 20 minutes after leaving Customs the employee suffered a heart attack, a myocardial infarction.

The employee was transported to Mount Vernon Hospital, then transferred to Providence Everett Medical Center, where he came under the care of cardiologist William Rowe, M.D., and cardiac surgeon Frank Nieto, M.D.  The employee underwent a quadruple bypass operation by Dr. Nieto on November 28, 2000.
  The employee was released to return to work as a driver on March 9, 2001.

At the request of the employer, William Samson, M.D., Clinical Professor at the University of Washington School of Medicine, examined the employee on February 27, 2002.  In his March 12, 2002 EME report, Dr. Samson indicated the employee’s work was not a substantial factor in causing his heart attack, noting the heart attack occurred while the employee was resting, hours after the stressful driving conditions and months after the rollover.
   Dr. Samson found the employee’s heart attack was related to smoking and genetics.
 

In a letter dated February 21, 2001, Dr. Rowe indicated the employee was under a great deal of stress from the driving conditions at the time of his heart attack, and found that smoking and stress were most likely the risk factors which contributed to his coronary event.
  Nevertheless, the employer sent a letter to Dr. Rowe on June 6, 2002, reciting a conversation with Dr. Rowe, in which the physician indicated the employee’s work as a long haul truck driver was not a substantial factor in causing his heart attack.
  In his response to the letter on June 6, 2002, Dr. Rowe checked the “I agree with the above” box.
 

The employer also sent a letter to Dr. Nieto on June 6, 2002, reciting a conversation in which Dr. Nieto indicated the employee’s work as a long haul truck driver was not a substantial factor in causing his heart attack.
  In his response to the letter on July 29, 2002, Dr. Nieto checked the “I agree with the above” box.
 

The employer completed a Report of Occupational Injury or Illness concerning the employee’s heart attack on November 28, 2000.  The employer filed a Controversion Notice April 11, 2001, denying all benefits based on Dr. Samson’s March 12, 2001 report.  In a Prehearing Conference Summary dated February 3, 2003, the employee’s claims were identified as TTD benefits for the truck accident, TTD benefits and PPI benefits for the heart attack, and medical benefits.  These claims were set for hearing on March 27, 2003.

At the hearing, the employee argued the trauma of the truck steering wheel hitting his ribs  in the August 2000 accident may have caused his subsequent heart attack.  He also argued the terrible driving conditions on November 24, 2000 may have caused the attack.  He requests that we order the employer to pay for his medical treatment and lost wages for the accident and heart attack.

At the hearing and in its brief, the employer noted that no physician restricted the employee from his work as a result of his rollover accident, and no medical record indicates how long any possible disability from that accident could have persisted.  The employer asserted that none of the physicians involved in this matter presently consider the employee’s work to have been a substantial factor in causing his myocardial infarction.  The employer argued there is no substantial medical evidence to support the compensability of either of the incidents, and that the employee’s claims should be dismissed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
TTD BENEFITS FOR THE VEHICLE ACCIDENT

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability "total in character but temporary in quality."
 

The Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The Court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

In the instant case, we find the medical record from the emergency clinic indicated the employee should anticipate some continuing problems from the truck rollover accident.  The employee’s testimony indicates the bruising and generalized trauma produced an inability to perform his work for approximately 45 days.  We find the employee’s condition following the accident was not medically complex, and we find the employee’s testimony, combined with the clinic report, is sufficient to raise the presumption of compensability for the employee’s claimed 45-day period of TTD benefits.

The employer must rebut the presumption of the employee's entitlement to TTD benefits by substantial evidence.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related symptoms or disability; or (2) eliminating all reasonable possibilities that the symptoms or disability are work‑related.
  

Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

The medical report of the employer’s physician, Dr. Neumann, indicated the employee suffered some undetermined disability from this accident.  We find this opinion to some degree corroborates the employee’s claim.   We find no substantial affirmative evidence in the record showing that the employee did not suffer work‑related symptoms or disability; or eliminating all reasonable possibilities that the symptoms or disability are work‑related.  We conclude the employer has failed to rebut the presumption of compensability, and that the employee is entitled to TTD benefits from August 12, 2000 through September 26, 2000, the 45-day period following his August 12, 2000 accident.
   

II.
TTD BENEFITS FOR THE MYOCARDIAL INFARCTION
As noted above, To make a prima facie case for a preliminary link between disability and employment, raising the presumption of compensability for the heart attack claim, the employee must present some evidence that an employment event or exposure could have caused it.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
 

We find the employee’s claim for benefits related to his myocardial infarction is based on highly technical medical consideration, and that technical medical evidence is needed to raise the presumption of compensability at AS 23.30.120(a).
  Based on our review of the record, we find no medical evidence linking the employee’s myocardial infarction to his work as a driver.  Although Dr. Rowe initially believed there was a link to the employee’s work, he mistakenly believed the heart attack occurred during stressful driving conditions.
  He later changed his opinion, finding the work was not a substantial factor.
  We find all the physicians in this case relate the myocardial infarction to other causes, and not to the employee’s work.  Accordingly, we find the employee has not provided a preliminary link for this claim.  We conclude the presumption of compensability has not attached, and the claim for benefits related to the heart attack must be denied and dismissed.

III.
CLAIM FOR PPI BENEFITS


AS 23.30.190 provides, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $135,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment   . . . .

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  Accordingly, we find the employee’s claim for benefits for work-related PPI is based on highly technical medical consideration, and that technical medical evidence is needed to raise the presumption of compensability at AS 23.30.120(a).
  

As noted above, we find the employee’s myocardial infarction is not related to his work.  The only medical evidence concerning possible permanent impairment related to the tractor-trailer accident is the examination by Dr. Neumann.  In his report, Dr. Neumann found that the employee’s injuries had resolved, he was medically stable, and he suffered no permanent impairment ratable under the AMA Guides.
  

Based on our review of the record, we find no medical evidence linking the employee’s tractor-trailer accident or his myocardial infarction to any work-related PPI.  We find the employee has not provided a preliminary evidentiary link for this claim.  We conclude the presumption of compensability at AS 23.30.120(a) has not attached, and his claim for PPI benefits must be denied and dismissed.

IV. 
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period, which the nature of the injury or the process of recovery requires....

Treatment must be reasonable and necessary to be payable under subsection 95(a).
  The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  We found the employee’s August 12, 2000 accident was compensable.  The only medical treatment in the record related to that incident is the emergency transportation and care at the Stewart Health Centre, and the replacement of the employee’s broken glasses.  The employee testified the employer replaced the glasses.  The record does not indicate whether or not the costs for transportation and emergency treatment for this accident were paid.  We find the clinic report provides sufficient evidence to raise the presumption of compensability for the emergency treatment, 
 and we find no evidence to rebut the presumption.
  We find the transportation and treatment were reasonable, necessary, and compensable under AS 23.30.095(a), and we will direct the employer to pay these benefits, if they are outstanding.

V.
INTEREST
For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) requires the payment of interest at a statutory rate provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly the employer must pay interest on the unpaid TTD benefits and medical benefits awarded in this decision from the date those benefits were due.


ORDER
1.
The employee is entitled to TTD benefits under AS 23.30.185 for the period August 12, 2000 through September  26, 2000.

2.
The employee is entitled to medical benefits under AS 23.30.095(a), related to the treatment of his injuries from the August 12, 2000 accident.

3.
The employee is entitled to interest under AS 23.30.155(p) for TTD benefits for the period August 12, 2000 through September 26, 2000, from the date each installment of compensation was due.  The employee is also entitled to interest under AS 23.30.155(p) for any unpaid medical bills related to the August 12, 2000 accident.

4.
The employee’s claim for PPI benefits, and his claims for TTD benefits and medical benefits related to his November 24, 2000 myocardial infarction are denied and dismissed.



Dated at Fairbanks, Alaska this 23rd day of April, 2003.
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William Walters,






    
Designated Chairman
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John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES CARL NELSON employee / applicant; v. POLAR ROLLER EXPRESS, INC., employer; AMERICAN INTERNATIONAL SOUTH INSURANCE CO., insurer / defendants; Case Nos. 200027363, 200027860; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 23rd day of April, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Clerk
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