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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	TRACY R. FREEL, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

FREEL INSULATION, INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                            Petitioners.
	)
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200019062
      AWCB Decision No. 03-0094

       Filed with AWCB Fairbanks, Alaska 

       April 25, 2003


On March 27, 2003, in Fairbanks, Alaska, the Alaska Workers' Compensation Board heard the petition of the insurer  for a preliminary ruling on the admissibility of certain evidence filed under seal.  Attorney Robin J. Gabbert represented the insurer.  Attorney James M. Hackett represented the employee.  The matter was heard on the basis of the written record by a two-member panel, which constitutes a quorum.
  The record closed on March 27, 2003.
  

ISSUE


Whether evidence surreptitiously obtained by an investigator is admissible?

SUMMARY OF THE EVIDENCE


Relevant Procedural Background.


The employee reported that on August 18, 2000 he suffered a back injury in the course and scope of his employment. On December 26, 2001, Robin Gabbert, Esq., entered her appearance on behalf of the insurer and employer, Freel Insulation, Inc.  On December 17, 2002, Ms. Gabbert amended her entry of appearance, limiting her representation to the insurer only.   On December 23, 2002, the insurer petitioned for an evidentiary hearing before the Board to “determine whether evidence surreptitiously obtained by an investigator is admissible in this action.”  


On March 4, 2003, the employee filed a limited opposition to the petition.  The employee indicated there would be no opposition to the investigator’s personal observations that were favorable to the employee. However, the employee would oppose hearsay “evidence obtained as a result of misrepresentation, and in violation of proper insurance statutory practices and standards . . .”  


On March 25, 2003, the parties submitted their briefs for the Board’s consideration.  On April 1, 2003, the insurer filed a response to the employee’s hearing brief. 

Statement of Relevant Facts.


As set forth in the insurer’s brief, throughout the summer and fall of 2002, the insurer received anonymous phone calls from a man claiming knowledge of the employee’s activities and indicating that he was not disabled.  (Affidavit of Susan Harvey and Affidavit of Anita Green.).   In response, the insurer retained the services of an investigator to conduct surveillance of the employee.  
The surveillance occurred between September 19, 2002 and September 21, 2002.  


On September 21, 2002, the investigator contacted the employee regarding a camper for sale parked in the employee’s driveway.  The investigator did not disclose to the employee who he was, what he did, or for whom he worked. The investigator engaged the employee in a conversation and extracted several statements from the employee regarding recent activities and activity levels.  Later that same day, the investigator contacted the claimant’s wife.  Again he failed to disclose the fact that he was an investigator hired by the insurer to gather evidence against the employee.  Later that evening, the investigator returned to the employee’s house and engaged the employee’s father-in-law in a conversation about the camper and the employee’s recent actives.  The investigator again failed to disclose who he was or the true purpose of his visit. 


After the investigator completed his investigation, the employee and the employee’s father-in-law were deposed. The insurer believes the employee and his father-in-law each gave testimony inconsistent with the statements they made to the investigator.  The father-in-law’s deposition has not been transcribed and filed with the Board.

Insurer’s Argument.



The insurer seeks to introduce the investigator’s report into evidence. The parties have requested the Board resolve issues surrounding the admissibility of the investigator’s report.



Certainly, the insurer argues, the statements to the investigator by the employee’s wife and his father-in-law are admissible.  The father-in-law has been deposed. Thus, the insurer reasons, he was provided an opportunity while testifying to explain any inconsistency. The insurer asserts that upon a showing that the father-in-law’s testimony is inconsistent with the statements in the investigator’s report, and that he had an opportunity to explain the statements made to the investigator, the Board should admit the report to prove the truth of the matter asserted under Alaska Rule of Evidence  (AkER)  801.


The insurer also argues that the investigator’s report is not hearsay.  Alternatively, should the Board find the report is hearsay, to the extent relevant, it is admissible for any purpose other than to prove the truth of the matter asserted by the use of an out of court declaration.  

Employee’s Argument.

The employee argues that the Board should not admit evidence obtained by an agent of an insurer in violation of AS 21.36.030(a)(11).  The employee asserts that the investigator misrepresented himself to the employee.  As a matter of public policy, the employee argues, to admit the investigator’s report would reward the investigator and the insurer. The Board should not reward a party’s intentional misrepresentations.  The employee also argues that neither the insurer nor its attorney may directly contact and question the employee without the knowledge and consent of the employee’s attorney without violating Alaska Rule of Professional Conduct (AkRPC) 4.2.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Insurer’s Response to Employee’s Hearing Brief.

On March 25, 2003, the parties submitted their briefs for the Board’s consideration.  On April 1, 2003, the insurer filed a response to the employee’s hearing brief.  The insurer filed its responsive brief seeking to respond to what it characterized as new arguments raised by the employee. The March 4, 2003 prehearing conference summary ordering briefing does not provide the opportunity to file a reply brief.  Under 8 AAC 45.122(m), 

[t]he board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  

We closed the record on March 27, 2003.  We find the briefing was complete on March 27, 2003.  Accordingly we decline to reopen the record and will not consider the insurer’s response filed on April 1, 2003.  

2.  Admissibility of Investigator’s Report.


Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds.

8 AAC 45.120 (e) (emphasis added).


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct it hearing in the manner by which it may best ascertain the rights of the parties . . . . 

AS 23.30.135(a).


The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.122. 

(a) The testimony of a material witness, including a party may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure . . .

8 AAC 45.054.


We find the insurer hired the investigator.  We also find that the investigator contacted the employee, his wife, and his father-in-law and intentionally misrepresented himself by failing to disclose the fact that he was investigating the employee’s claim for the insurer. We find the insurer knowingly failed to inform the investigator that the employee was represented by counsel.


The employee argues the investigator’s actions violated AkRPC 4.2 and his report should be excluded.  AkRPC 4.2 generally prohibits communications by a lawyer with someone who is represented by another lawyer unless the communication is authorized by law (e.g., serving a complaint) or unless the lawyer has the consent of the other lawyer.  AkRPC 4.2 does not directly apply to nonlawyers and does not, on its face, prohibit one lawyer’s client from seeking to speak to another lawyer’s client without the consent of either lawyer.   AkRPC 4.3 requires a lawyer to identify himself or herself as an adverse party when dealing with an unrepresented person. AkRPC 5.3 places upon an attorney certain supervisory responsibilities regarding assistants, including investigators, in their practice.  An attorney cannot stand by, in the course of their representation, and have a nonlawyer violate the rules of professional conduct. AkRPC 8.4.


There does not appear to be any Alaska case law directly on point.  However, in Monsanto Co. v. Aetna Casualty & Surety. Co., 593 A.2d 1013 (Delaware 1990), the court imposed a protective order on the insurer requiring that its investigators or attorneys, prior to conducting an interview with the insured’s former employees, use a specific script fashioned by the court to fully disclose the purpose of the interaction. The court found that the insurers’
 investigators did not clearly identify themselves as working for the insurer, did not clearly state the purpose of the interview, and made affirmative misrepresentations regarding such matters. The court found such behavior at a minimum violated the “spirit of the Rules.” 593 A.2d at 1018.  The court recognized that while it found this behavior violates of the Rules of Professional Conduct, it’s purpose was to conduct the business of the court.

In general, the ‘business’ of the court is to dispose of ‘litigation’ and not to oversee the ethics of those that practice before it unless the behavior ‘taints’ the trial.  At the same time when conduct ‘taints’ the proceedings, I am convinced that the misleading nature of the conduct of the investigators in this matter has done so, I must take substantial and strong steps to eliminate the taint and protect the process in the future. 

593 A.2d at 1018 (citations omitted).  


Similarly, while this Board questions the propriety of investigative tactics in this matter, we will not make a specific finding as to whether there has been a violation of the Rules of Professional Conduct or insurance practices.  The business of this Board is the employee’s claim for workers’ compensation benefits under AS 23.30. et. seq.   The Board conducts its hearings and investigations in the manner in which we may best ascertain the rights of the parties. AS 23.30.135(a).  We have the sole power to determine a witness’s credibility. AS 23.30.122. This tribunal has an affirmative obligation to fully advise the employee as to all real facts, which bear upon his condition and his right to compensation. Richard v. Fireman’s Fund Ins. Co., 384 P.2d 445 (Alaska 1963).  We also have an affirmative duty to instruct the employee how to pursue that right under the law.  Id.

Ostensibly, the insurer may have believed that because it, not its counsel hired the investigator, the insurer was under no obligation to disclose that the employee was represented.
  Similarly, the investigator, because the insurer hired him, may have believed that he was under no obligation to disclose his relationship to the insurer.  We disagree. An insurer or an investigator cannot manipulate the discovery process or taint our proceedings in this way.  The goal of this tribunal is to “best ascertain the rights of the parties.”   See generally AS 23.30.135; 8 AAC 45.054. We do not believe that allowing deceptive activities is the appropriate way to best ascertain these rights.  Moreover, once a party elects a representative to protect the party’s interest, that person represents the party in all instances and for all purposes related to a claim.  AS 23.30.110(d).  See also AS 23.30.030(3) (The insurer is the same party and under the same obligations as the employer); White v. Harbor Plumbing & Heating, AWCB Decision No. 99-0018 (January 27, 1999). Under AS 23.30.030 the insurer is fully responsible for the knowledge and liabilities of the employer. We conclude the investigator is directly responsible for information in the possession of its client, in this case the insurer, when conducting an investigation.  Id. 


When evidence is obtained under false and misleading circumstances, it negatively impacts the integrity of the process. Evidence obtained in this manner does not allow us to best ascertain the rights of the parties and is to be discouraged. It impedes our ability to furnish a simple, speedy remedy for the parties.  We find the actions of the insurer and investigator are contrary to the purpose and social philosophy behind our Workers’ Compensation laws. See e.g., Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978) (One purpose of AS 23.30 et. seq. is to furnish a simple, speedy remedy for injured workers.); Gordon v. Burgess Const.Co., 425 P.2d 602 (Alaska 1967).  


Accordingly, in this matter, under the broad procedural discretion granted to us in AS 23.30.135(a) we direct that, if there is the need for further interviews
 in this matter, certain procedures must be followed.  Should the insurer or is discourse with a person during the course of this investigation, the insurer or any person investigating on behalf of the insurer is to make certain disclosures. They must immediately disclose to an interviewee who they are, who they work for, that a claim is pending, the purpose of the claim, who’s interest they represent, the purpose of the contact.  The insurer or its investigator must inquire if the person is represented by an attorney in this matter. If the person is represented, the interview must end. If the person is not represented by an attorney in this matter, the insurer or its investigator must inquire if they may question or interview the interviewee at this time about issues in this claim.  If the answer is “no” the interview must end.   We conclude that only with full disclosure are we best able to ascertain the rights of the parties and protect the integrity of the process.  


This does not end our inquiry.  The Board has been requested by the parties to determine the admissibility of the investigator’s report.  We find the investigator’s report is hearsay within hearsay.  

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statement conforms with an exception to the hearsay rule provided in these rules.

AkER 805.  Before us is the investigator’s report containing not only his personal observations but the alleged statements of the employee, his wife, and his father-in-law.  The investigator’s report is inadmissible as hearsay.  The insurer has failed to lay a proper foundation for the document.  Nor does it conform with an exception to the hearsay rule. Moreover, in this instance, it is not the best evidence of what the investigator alleges.  We find the report to be inherently unreliable and inadmissible under the technical rules of evidence. 


However, the Board is not bound by the technical rules of evidence.  8 AAC 45.120(e).  Under our rules, any relevant evidence is admissible 

if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.

 Id.  We find that, the investigator failed to identify himself, the interest he represented or disclose the purpose behind his conversations with the employee, the employee’s wife and father-in-law prior to speaking to each person.  We find that the information obtained by the investigator was obtained from people trying to make a “sale.”  We find that an investigators report obtained under these circumstances, is the sort of evidence on which responsible persons are not accustomed to rely upon in the conduct of their serious affairs.  Therefore, we conclude the investigator’s report is not admissible.  


At this juncture in the proceeding we find it is premature to determine whether the investigator’s testimony or any part thereof is inadmissible. Our ruling excluding the report does not extend to the investigator testifying as a witness at hearing.  The investigator may testify to what he observed.  For example, if the investigator observed the employee loading and unloading a four wheeler, the investigator may testify as to his personal observations.  We also find it is premature for us to assess and assign witness credibility.  Therefore, we will consider the investigator’s testimony and any objections thereto at the appropriate time.

3.  AS 21.36.030(a)(11).

The employee argues that the insurer violated AS 21.36.030(a)(11). AS 21.36.030(a) provides:

Misrepresentation and false advertising of insurance policies.  (a) A person may not make, issue, circulate, broadcast, or have made, issued, circulated, or broadcast an estimate, circular, statement illustration, comparison, or other written or oral presentation that

. . . 

(11) is in any other way misleading, false, or deceptive.

AS 21.36.030 governs the advertising of insurance policies. Before us is the insurer’s conduct in an investigation of a controverted claim. On the record before us, we find AS 21.36.030 inapplicable.

ORDER

1. The investigator’s report is inadmissible and will not be considered by the Board.

2. The Board directs the insurer or any person investigating this claim on behalf of the insurer to disclose prior to obtaining information from a person:

a. their name and who they work for or who has hired them,

b. that a claim is pending,

c. the purpose of the claim, 

d. who’s interest they represent, and 

e. the purpose of the contact.  

3. The Board directs the insurer or its investigator to inquire whether the person is represented by an attorney in this matter. If the person is represented, the interview ends. 

4. If the person is not represented by an attorney in this matter, the Board directs the insurer or its investigator inquire if they may question or interview the individual at this time about issues in this claim.  If the answer is “no” the interview ends.

Dated at Fairbanks, Alaska this 25th day of April 2003.
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Designated Chairperson
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John Giuchici, Member
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Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRACY R. FREEL employee / respondant; v. FREEL INSULATION, INC, employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 200019062; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 25th day of April 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Clerk
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� AS 23.30.005(f)


� On April 1, 2003, the insurer filed a response to the employee’s hearing brief. Under 8 AAC 45.122(m), “[t]he board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.”  As discussed below, the Board did not consider the insurer’s response.


� The record does not establish whether or not counsel for the insurer was aware of the insurer’s actions.  Accordingly, the Board makes no finding regarding the role of insurer’s counsel.





� It is unclear from our reading of the case if the investigators were hired by the insurers or the insurers’ counsel.


� If the investigator has been aware, it could be that he would have never contacted the employee without fully disclosing to the employee nature of and purpose behind the investigator feigning interest in the camper.


� The procedure outlined in our decision and order today does not apply to permissible surveillance by an investigator.
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