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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES P. SINE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA,

 (Self-Insured)                          Employer,

                                                          Defendant.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  200120814

        AWCB Decision No. 03-0096

         Filed with AWCB Anchorage, Alaska

         April  30 ,  2003



On April 16, 2003, in Anchorage, Alaska, we heard the employee’s claim for reimbursement of out-of-pocket medical expenses, reimbursement of health insurance benefits paid to providers by the employee’s health insurer, Premera/Blue Cross (“Blue Cross”), penalty on late paid medical benefits, interest and attorney’s fees and costs.  Attorney William Soule represented the employee and Blue Cross.  Assistant Attorney General Paul Lisankie represented the employer.  We proceeded as a two member panel which constitutes a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.  


ISSUES
1. Is the employee entitled to reimbursement of his out-of-pocket medical costs?

2. Is the employee’s health insurer, Blue Cross, entitled to reimbursement of health insurance benefits it paid for medical care related to the employee’s workers’ compensation injury?

3. Shall we award a penalty pursuant to AS 23.30.155(e) on late paid medical benefits?

4. Is the employee entitled to interest pursuant to AS 23.30.155?  

5. Is the employee entitled to attorney’s fees and costs pursuant to AS 23.30.145 and 8 AAC 45.180?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

Medical History


The employee worked as a State Trooper for the employer.  On August 17, 2001, the employee’s back began hurting in the middle of his work shift.  He had been sitting in his patrol car wearing his equipment belt.  When he got out of the patrol car he noticed a increase in his back pain.  (4/23/02 Workers’ Compensation Claim).  A few days later the employee went to see his physician, Charles Layman, M.D.  Dr. Layman ordered a magnetic resonance image (“MRI”) which showed degenerative disc and facet joint disease with bony neuroforaminal narrowing bilaterally at L5-S1.  (8/22/01 MRI Report).  Dr. Layman referred the employee to neurosurgeon John Godersky, M.D. 


Dr. Godersky examined the employee on August 30, 2001, and recommended conservative treatment.  The employee had a flare up in his back pain in August 2001 and went to the Valley Hospital Emergency Room.  He was given a shot of Toradol.  (8/31/01 Valley Hospital Emergency Room Report).  The employee was unable to get another appointment with Dr. Godersky, so he went to see Thomas Vasileff, M.D., an orthopedic surgeon he had been examined by for back problems in February 1999.


Dr. Vasileff ordered a second MRI of the employee’s back and referred the employee for epidural steroid injections.  (Dr. Vasileff 9/12/01 Chart Note). The MRI showed a “new large right HNP, L5-S1, with inferior fragment migration behind S1 vertebral body.”  (9/12/01 MRI Report).  Dr. Vasileff referred the employee to Anchorage Neurosurgical Associates where he was seen by Louis Kralick, M.D.  (Dr. Vasileff 9/19/01 Chart Note).  Dr. Kralick recommended the employee treat his back conservatively with rest and time off work.  (Dr. Kralick 11/5/01 Report).


On November 14, 2001 the employee underwent a physical capacities evaluation (“PCE”) by Dr. Larson.  The results of the PCE showed the employee could work at the medium demand level.  (11/14/01 PCE).


At the request of the employer, the employee was examined by Holm Neumann, M.D., on December 8, 2001.  Dr. Neumann  noted the employee had an increase in pain on August 31, 2001 when bending over.  Dr. Neumann opined that the employee’s work activities on August 17, 2001 did not aggravate or accelerate the employee’s degenerative joint disease with neuroforaminal narrowing.  It was Dr. Neumann’s opinion that the employee was limited to work in the light to medium category.  (Dr. Neumann 12/8/01 Report).  

 
On January 2, 2002, the employee had back surgery.  Dr. Kralick performed a right L5-S1 laminotomy disc excision and nerve root compression. (1/2/02 Operative Report).  Dr. Kralick followed the employee after the surgery and recommended physical therapy.


In a letter dated February 8, 2002, Dr. Vasileff stated that even though the employee had prior back problems, if not for the August 17, 2001 injury, the employee might not have ruptured a disc that caused him to seek treatment and eventually need surgery.  In his opinion, the August 17, 2001 injury accelerated the employee’s condition and caused him to develop a disc herniation.  (Dr. Vasileff 2/8/02 Letter).  In a letter dated February 18, 2002, Dr. Kralick opined that the employee’s August 17, 2001 work injury was a substantial factor in the disc herniation, resulting in surgery, and most likely accelerated the process of degenerative deterioration within the L5-S1 disc itself.  (Dr. Kralick 2/18/02 Letter).


Dr. Kralick referred the employee to Advanced Pain Management Center of Alaska.  The employee was seen by Gregory Polston, M.D., who recommended the employee undergo a transforaminal epidural steroid injection.  Dr. Polston performed a transforaminal epidural steroid injection on June 6, 2002.  (Dr. Polston 6/6/02 Chart Note).  The employee’s symptoms worsened for about two weeks, and then reverted to the preinjection level.


A repeat MRI was taken on June 19, 2002.  The MRI showed enhancing granulation tissue at L5-S1 on the right disk area.  It also showed “moderate compromise of the right neuroforamen secondary to a combination of loss of neuroforaminal space due to disc space narrowing and the presence of granulation tissue extending into the neuroforaminal area.”  (6/19/02 MRI Report).


The employee returned to Dr. Polston on June 25, 2002.  Dr. Polston administered diagnostic dorsal median nerve blocks at L3, L4 and L5 and a ventral ramus at S1 to determine the facet contribution to the employee’s pain. (Dr. Polston 6/25/02 Report).  The employee was also examined by James Reynolds, M.D., at the request of Dr. Larson.  Dr. Reynolds diagnosed the employee with lumbar disc degeneration at L5-S1, lumbar spinal stenosis at L5-S1, and post-laminectomy syndrome at L5-S1.  He recommended the employee undergo an anterior interbody fusion at L5-S1 followed by a posterior fusion and instrumentation.  (Dr. Reynolds 7/16/02 Report).  The employee chose to forego fusion surgery at that time.


The employee was examined by Thomas Gritzka, M.D., for a second independent medical evaluation (“SIME”) on August 23, 2002.  Dr. Gritzka opined that the employee’s August 17, 2001 work injury was a substantial factor in causing the employee’s low back symptoms.  In Dr. Gritzka’s opinion, the incident of August 17, 2001 produced a tear or rupture of the annulus fibrosis at L5-S1, which was the cause of the acute pain the employee experienced at that time.  The annulus then failed on or around August 30, 2001, causing the employee’s sudden increase in low back pain and right S1 radiculopathy.  Dr. Gritzka opined that the employee’s ongoing, unremitting back pain and right medial thigh pain were probably caused by the granulation tissue which developed subsequent to the employee’s back surgery.  (Dr. Gritzka 8/23/02 SIME Report).

Procedural History
 
The employee was initially paid temporary total disability (“TTD”) benefits from August 18, 2001 through November 6, 2001.  (11/27/02 Compensation Report).  On December 20, 2001, the employer controverted all of the employee’s benefits based on Dr. Neumann’s EME Report.  (12/20/01 Controversion Notice).  The employee then sought medical care for his back injury through his health insurance company, Blue Cross.  


The employee hired attorney William Soule, who filed a workers’ compensation claim on April 22, 2002, claiming TTD, PPI, past and ongoing medical costs and reimbursement to Blue Cross and the employee, transportation expenses, interest, an SIME, and attorney’s fees and costs.  (4/22/02 Workers’ Compensation Claim).  At the prehearing conference held on October 2, 2002, the employer accepted the employee’s claim and withdrew its December 20, 2001 controversion notice.  The parties stipulated that the employee should be referred for a reemployment eligibility evaluation.  (10/2/02 Prehearing Conference Summary).  The employee subsequently provided the employer with medical records and evidence of medical payments made by the employee and Blue Cross for his work-related injury.  At the prehearing conference on November 18, 2002, counsel for the employer stated he was at fault for the delay in paying the employee’s bills by not getting the bills to the adjuster timely.  He also noted there was a new adjuster assigned to the employee’s case, which should expedite the payments.  (11/18/02 Prehearing Conference Summary).


On January 24, 2003, the employee’s counsel submitted an affidavit of attorney’s fees and costs to the employer.  Fees incurred through January 23, 2003 were $6,980.00 and costs were $237.53.  (1/24/03 Affidavit of Attorney’s Fees and Costs).   On January 27, 2003, another prehearing conference was held.  The employee had still not been reimbursed any of his out-of-pocket medical expenses, Blue Cross had not been reimbursed for any of the medical expenses it had paid for the employee’s work-related injury, and no attorney’s fees or costs had been paid.  However, the employee’s transportation expenses had been paid and the employee had been paid additional TTD benefits.  The parties stipulated to a hearing date of April 16, 2003 for the remaining issues from the employee’s April 22, 2002 Workers’ Compensation Claim (“WCC”), with the addition of a claim for a penalty on the untimely payment of Blue Cross’ medical expenses.  (1/27/03 Prehearing Conference Summary).  

Testimony at Hearing

The employee testified at the hearing that he was working for the employer as an Alaska State Trooper when he injured his back on August 17, 2001.  The employer initially paid TTD and medical benefits, but then controverted all of his benefits on December 20, 2001, after he attended an employer’s independent medical evaluation (“EIME”).  He then hired Mr. Soule to assist him with his workers’ compensation claim.  Mr. Soule filed a claim on his behalf and he eventually attended an SIME.  The employer then withdrew its controversion on October 2, 2002 and began paying for his medical benefits and paying him disability benefits at the rate of $768.00 per week.  He is currently working on a reemployment plan through the workers’ compensation system.


The employee explained that he went through his health insurer, Blue Cross, for medical treatment for his back injury after the employer filed its controversion.  Blue Cross paid some of his medical bills and he incurred out-of-pocket costs as well.  His wife kept records of all of their out-of-pocket expenses for his medical treatment. 


Candie Handyside, an investigator with Quality Solutions, the subrogation department for Premera/Blue Cross also testified at the hearing.  Her company is a wholly-owned subsidiary of Blue Cross.  Ms. Handyside testified that on April 8, 2003, she provided the employee with a claim itemization report of the medical bills (including prescriptions) that Blue Cross believes are related to the employee’s August 17, 2001 injury.  She explained that the itemization report is based on an accident questionnaire completed by the employee and by diagnostic codes and procedure codes that are billed to Blue Cross by the employee’s treating physicians.  In this case the accident was a low back injury dated August 17, 2001.  Once the questionnaire is returned and it is indicated that it is a workers’ compensation claim, a subrogation file is created.  They do not have medical records to assist them in this process.  Ms. Handyside testified that Blue Cross is seeking subrogation from the employer in this case because Blue Cross has a specific exclusion for workers’ compensation injuries. The itemization report claims a total subrogation claim amount for Blue Cross of $22,672.87. (Exhibit C of Employee’s Hearing Brief).


The employee’s wife, Laura Sine testified at the hearing regarding the amount of money she and the employee had paid for his medical treatment since the August 17, 2001.  Ms. Sine explained that she is the person in the Sine household who is responsible for paying the bills.  She has worked for physicians in the past and has ten years of experience doing medical billing.  She created a spreadsheet showing the date the employee received medical service, who provided the service, the total charge for the service, what Blue Cross paid for the service and what she and the employee paid for the service (“patient responsibility”). (Employee Hearing Exhibit 1).   


Ms. Sine testified that she worked for one of the physicians who treated her husband, Dr. Larson.  One of the benefits of her job with Dr. Larson was that her family did not have to pay any portion of the patient responsibility for a medical bill when they saw him for treatment.  As a result, even though there are amounts listed in the patient responsibility column of her spreadsheet for treatment provided by Dr. Larson or “Back in Action,” the employee did not have to pay them.  The only provider listed in the spreadsheet that does not have a medical record to correspond with the medical bill is Dr. Trombley. 


Ms. Sine testified that she does not know which of the bills listed on her spreadsheet have been paid by the employer, but she knows the employee has not been reimbursed for any of the bills listed on her spreadsheet.  During the hearing she provided medical records which she did not think had been previously provided to Mr. Soule, the Board or the employer.  (Employee Hearing Exhibit 2).  She also testified that it can be challenging to obtain medical records, that she has now given Mr. Soule all of the medical records that she has, and that she does not know what a Physician Report or Form 07-6102 is. 

Employee’s Argument


The employee argued the employer should reimburse him for his out-of-pocket medical expenses and the medical bills paid by his health insurer Blue Cross.  The employee claims that when the employer withdrew its controversion on October 2, 2002, it accepted the employee’s claim as compensable.  The employee provided the employer with a comprehensive listing of medical statements and invoices on January 24, 2003, yet still has not been reimbursed.  The employee noted that he had raised the issue of non-payment or reimbursement at the January 27, 2003 prehearing conference, but still no payments have been made. 


The employee argued that once the employer withdrew its controversion on October 2, 2002, the employer no longer had any reason to resist reimbursing him for his medical bills.  Medical records documenting the work-relatedness of the medical bills were sent to the employer and the Board on medical summaries dated April 23, 2002, July 23, 2002 and August 23, 2002.  Thus, the employee argued the employer had no reason to delay reimbursement to the employee and to Blue Cross.  The employee claimed the employer has never requested additional records, clarification of any records or clarification of any billings from the employee.  The employee maintained he is also entitled to penalty and interest on the medical bills that he and Blue Cross have not been reimbursed. 


The employee claimed the employer never told him that it would not pay his bills because they had been submitted without any Physician’s Reports. In response to the employer’s argument that the medical bills the employee submitted for reimbursement are not yet due and payable because no Physician’s Reports had been submitted regarding the bills, and thus no penalty or interest can be awarded against those unpaid medical bills, the employee argued that the employer had not raised that defense before the hearing and therefore it has been waived.  The employee claimed the employer had paid some medical bills before it controverted his claim, and those bills had not been accompanied with a Physician’s Report.  As a result, the employee argued submission of a Physician’s Report is not required for the employer to have to pay the bills.


Finally, the employee argued he is entitled to attorney’s fees and costs.    He argued that as a direct result of his counsel’s efforts on his case his claim has now been accepted as compensable and the previous controversion has been withdrawn.  He argued the benefits he has received since obtaining counsel are significant, as he has undergone an SIME, he has received TTD and temporary partial disability (“TPD”), and he is currently in the vocational rehabilitation process.  He explained that his counsel has an attorney’s fee agreement with Blue Cross, and that if the Board orders the employer to reimburse him and Blue Cross, that Blue Cross be ordered to pay their fees directly to his counsel’s trust account. 

Employer’s Argument


The employer maintained that it has handled the employee’s case well.  The employer explained that it has accepted the employee’s claim, has paid his transportation costs and even agreed to the employee starting the reemployment process without providing any explanation as to why he did not request reemployment benefits within 90 days.   The employer claimed it had gone through the medical bills submitted by the employee and looked for Physician Reports which address the payments made by the employee and Blue Cross.  It was unable to find any Physician’s Reports.  The employer argued that it is not required to pay a medical bill until the Physician’s Report and the bill are provided.  The employer also argued that the Board can not order the employer to pay or penalize or award interest in the absence of Physician’s Reports.  The employer cited the following cases in support of it’s argument: Williams v. Abood, AWCB Decision No. 98-0297 (December 1, 1998), aff’d, 53 P.3d 134 (Alaska 2002); Karr v. Matanuska Maid, Inc., AWCB Decision No. 02-0017 (January 30, 2002); Mitchel v. United Parcel Service, AWCB Decision No. 02-0239 (November 21, 2002); and Rinkel v. Lampson, Neil F. Inc., AWCB Decision No. 02-0256 (December 10, 2002).  The employer also relied on AS 23.30.095(c), (f), (l) and (m), as well as 8 AAC 45.086(b) to support its argument.


Regarding the employee’s claim that the employer had waived this defense since it was not raised prior to the hearing, the employer argued the employee had amended his claim as recently as April 14, 2003, two days before the hearing.  The employer also argued its argument was not really a defense, but more an argument of the relevant statute, regulations and case law pertaining to this case.  Finally, the employer maintained that even if it had previously paid some of the employee’s medical bills without a Physician’s Report being submitted, it was entitled to do so.  It claimed it can pay medical bills without a Physician’s Report being submitted, but it is not required to do so.


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. REIMBURSEMENT OF MEDICAL EXPENSES


The employee argued the employer should reimburse him for his out-of-pocket medical expenses and the medical bills paid by his health insurer, Blue Cross.  The employee provided the employer with a comprehensive listing of medical statements and invoices on January 24, 2003, yet still has not been reimbursed.  Medical records documenting the work-relatedness of the medical bills were sent to the employer and the Board on medical summaries dated April 23, 2002, July 23, 2002 and August 23, 2002. The employee claimed the employer has never requested additional records, clarification of any records or clarification of any billings from the employee.


At the hearing on April 16, 2003, the employer argued that the medical bills the employee submitted for reimbursement are not yet due and payable because no Physician’s Reports had been submitted regarding the bills. The employee claimed the employer never told him that it had not paid his bills because they had been submitted without any Physician’s Reports.  The employee therefore argued that the employer had not raised this defense before the hearing, and as a result it has been waived.  The employee noted that the employer had paid some of his medical bills before it controverted his claim, and that those bills had not been accompanied with a Physician’s Report.  As a result, the employee argued submission of a Physician’s Report is not required for the employer to have to pay the bills.


The employee has, in essence, asked us to apply the equitable principles of implied waiver and equitable estoppel to bar the employer from refusing to reimburse him and Blue Cross until Physician’s Reports corresponding to his medical bills are submitted.  The employer argued its requirement that Physician’s Reports be submitted before it reimburses the employee and Blue Cross for medical expenses is not really a defense, but an argument of the Alaska Workers’ Compensation statute and regulations.  If it were considered a defense, it has not been waived as the employee amended his claim as recently as two days prior to the hearing.


The Alaska Supreme Court has concluded that the Board has the authority to apply equitable principles to prevent an employer from asserting a statutory right under the Workers’ Compensation Act.  Wausau Insurance and Era Helicopters v. Van Biene, 847 P.2d 584, 586-88 (Alaska 1993); Milne v. Anderson, 576 P.2d 109, 112 (Alaska 1978).  In Milne, the Court discussed implied waivers.  The Court said:

An implied waiver arises where the course of conduct pursued evidences an intention to waive a right, or is inconsistent with any other intention than a waiver, or where neglect to insist upon the right results in prejudice to another party. . . To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.


The Van Biene Court stated that it was possible for an employer to waive its statutory rights to receive a social security offset against payments due an employee.  The Court discussed equitable estoppel, and determined that an implied waiver could be created by failure to insist upon a right.  The Court stated:

The type of implied waiver created by neglect to insist upon a right is, in reality, a type of equitable estoppel.  This is implied in the language from Milne v. Anderson quoted above in that “prejudice to another party” is required as well as “acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.”  As one key element of estoppel is communication of a position, it follows that neglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.  

Van Biene, 847 P.2d at 586-88.

We conclude that the employer, through its course of conduct and failure to insist that the employee submit Physician’s Reports corresponding to his medical bills prior to reimbursement, waived its right under 8 AAC 45.082(d) to do so.  Milne, 576 P.2d at 112.  The employer never denied liability for the employee’s out-of-pocket and Blue Cross’s payment of medical expenses related to the employee’s work-related back injury until the day of hearing.  The employer’s Answer does not rely on 8 AAC 45.082(d) for its delay in reimbursing the employee and Blue Cross for their payment of medical expenses.  It is also undisputed that as early as November 18, 2002, during a prehearing conference, counsel for the employer stated he was at fault for the delay in paying the employee’s bills by not getting the bills to the adjuster timely.  He also stated there was a new adjuster assigned to the employee’s case, which “should expedite the payments.”  (11/18/02 Prehearing Conference Summary).  


On January 27, 2003, employer’s counsel was instructed by the prehearing chairman to review the payment history of Blue Cross and then respond to the employee and conduct any needed records discovery after he received the employee’s signed medical releases.  (1/27/03 Prehearing Conference Summary).  The employee provided signed medical release forms on February 12, 2003.  The employer claimed it had gone through the medical bills submitted by the employee and looked for Physician Reports which address the payments made by the employee and Blue Cross but was unable to find any Physician’s Reports.  Yet, the employer never informed the employee that it was going to require Physician’s Reports be submitted prior to reimbursement until the hearing on April 16, 2003.  The employee’s wife, Laura Sine, testified that she does not know what a Physician’s Report is, and that she had never been asked to submit one to the employer.  By its conduct in paying medical bills prior to the December 20, 2001 controversion without requiring submission of Physician’s Reports, and its failure to insist that the employee submit Physician’s Reports once it had received the employee’s comprehensive listing of medical statements and invoices on January 24, 2003, and the employee’s signed medical releases on February 12, 2003, the employer’s conduct conveyed a message to the employee that the employer was not going to pursue its right under 8 AAC 45.082(d) to require the submission of Physician’s Reports.  Van Biene, 847 P.2d at 586-88. 

We find that a reasonable person would conclude that the employer intended to reimburse the employee and Blue Cross for their payment of medical expenses related to the employee’s work-related back injury without a Physician’s Report.  The combination of the employer’s actions and statements, as a whole, lead us to the conclusion that the employer’s direct and unequivocal conduct indicated a purpose to abandon or waive any legal right to require submission of Physician’s Reports prior to reimbursing the employee and Blue Cross.

We conclude that the employer’s failure to assert its legal rights are “acts amounting to an estoppel.”  Van Biene, 847 P.2d at 586-88.  We find that a reasonable person would conclude that the employer conveyed the message - through its actions - that it would not require the employee to submit Physician’s Reports prior to reimbursement.  Those actions included:  (1) counsel for the employer telling the employee that he was at fault for the delay in paying the employee’s bills by not getting the bills to the adjuster timely; (2) counsel for the employer telling the employee a new adjuster was assigned to the employee’s case, which should expedite the payment; (3) paying medical bills for the employee’s injury prior to the December 20, 2001 controversion without requiring Physician’s Reports being submitted; (4) failing to notify the employee after the employee submitted a comprehensive listing of medical statements and invoices and returned signed medical releases that he would not be reimbursed without filing Physician’s Reports; and (5) reviewing the medical bills submitted by the employee, finding no Physician’s Reports and then waiting until the hearing on April 16, 2003, to inform the employee that it would not reimburse him or Blue Cross until Physician’s Reports had been submitted.  

We conclude that the employee relied on the employer’s actions and inaction to his detriment.  It has been more than four months since the employer accepted the employee’s claim.  The employee and Blue Cross have yet to be reimbursed by the employer.  If the employer was going to require Physician’s Reports be filed prior to reimbursement, it should have informed the employee of that fact prior to the April 16, 2003 hearing, and before the employee detrimentally relied on its waiver.  Based on the testimony and our observations of the employee and Ms. Sine at the hearing, we find the employee would have taken action to obtain the needed Physician’s Reports and would have provided them to the employer if they had been requested.  This, in turn, would have led to the employee and Blue Cross being reimbursed months ago.  If the employee is now required to provide Physician’s Reports for every medical bill submitted for reimbursement, it could take an additional four months or more for him and Blue Cross to be reimbursed.  A practice of paying some of an employee’s medical expenses without requiring a Physician’s Report but then requiring that same employee to file a Physician’s Report prior to payment for other expenses without informing the employee of such, is not a policy the Board endorses. 

We have reviewed the cases cited by the employer in support of its position.  However, we believe the facts of the present case can be distinguished from each of those cases, particularly Williams v. Abood, 53 P.3d 134 (Alaska 2002), the leading case on this issue.  In Abood, the employee requested penalties because the employer had delayed in paying his medical bills.  However, in Abood, many of the medical bills had been controverted specifically because of a lack of documentation.  Additionally, the employer in Abood had never suggested to the employee that his medical bills were going to be paid without any additional information.  In the present case, however, the employee’s medical bills had not been controverted.  The employer withdrewn its controversion six months before the hearing before the Board.  The employer had never told the employee that additional documentation was required prior to payment.  Instead, the employer led the employee to believe he and Blue Cross were going to be reimbursed shortly after November 18, 2002.  The employer informed the employee that although there had been a delay in the employee and Blue Cross being reimbursed because the employer’s counsel had not given the bills to the adjuster in a timely manner, a new adjuster had been assigned to the employee’s case which should expedite the payment.  Thus, we find the fact that the employer in the present case led the employee to believe his medical expenses would be reimbursed without any additional documentation distinguishes the present case from the cases cited by the employer in support of its argument. 

We conclude that the employer waived its right under 8 AAC 45.082(d) to require submission of Physician’s Reports corresponding to the employee’s medical bills.  We find the employee has been harmed by his reasonable reliance on the employer’s statements and actions.  Accordingly, we order the employer to reimburse the employee and Blue Cross, for all medical expenses supported by medical reports and documentation within 30 days of the filing of this decision and order.  

II. PENALTIES AND INTEREST FOR LATE PAYMENT OF MEDICAL BILLS
AS 23.30.155 provides, in part:

 (d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The employer controverted the employee’s back claim on December 20, 2001.  On October 2, 2002, the employer withdrew its controversion and accepted the employee’s claim.  At a prehearing conference on November 18, 2002, the employer in effect represented to the employee that the employee and Blue Cross would be reimbursed, and that the employer’s counsel was at fault for the delay in paying the employee’s bills by not getting the bills to the adjuster timely.  The employee was also informed that there was a new adjuster assigned to the employee’s case, which should expedite the payments.  As a result, we find reimbursement of medical expenses paid by the employee and Blue Cross was due within thirty days of November 18, 2002.   Since no reimbursement has been paid to the employee or Blue Cross as of the date of hearing, we find a penalty is due under AS 23.30.155(e).


8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.  See Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Accordingly we will award interest to the employee under 8 AAC 45.142(a) and 8 AAC 45.142(b)(3)(A) and to Blue Cross under 8 AAC 45.142(a) and 8 AAC 45.142(b)(3)(B) on all medical benefits ordered paid in section I above.  

III. ATTORNEY’S FEES AND COSTS

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees. . . .


The employee’s attorney has successfully prosecuted the employee’s claims.  We find the payment of the benefits claimed by the employee on his April 22, 2002 WCC were initially resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employer initially paid medical and TTD benefits on behalf of the employee.  After Dr. Neumann’s December 8, 2001 EIME report, the employer controverted all of the employee’s benefits.  The employee sought legal counsel.  An SIME was performed and the employer eventually accepted the employee’s claim.  


The employee’s attorney has submitted affidavits detailing and explaining his fees.  He affied that he spent 34.9 hours from November 29, 2001 through January 23, 2003, 16.20 hours from January 27, 2003 through April 10, 2003, and 6.8 hours from April 14, 2003 through April 16, 2003 working on this claim.  (William Soule’s 1/27/03, 4/10/03 and 4/16/03 Affidavits).  The total amount of hours was 57.9.  We find the employee has prevailed on all aspects of his claim.


Mr. Soule was instrumental in obtaining the benefits sought by the employee. He was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  We find that the employee’s attorney spent 57.9 hours on the employee’s claim.  We find the hours spent to be reasonable.  We also find the requested hourly fee of $200.00 to be reasonable.  Accordingly, the employer is ordered to pay the employee’s attorney $11,580.00 in fees (57.9 x $200.00).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted two affidavits supporting his claim for legal costs.  The January 27, 2003 affidavit seeks costs amounting to $237.53.  The April 10, 2003 affidavit seeks costs amounting to $239.02.  (William Soule’s 1/27/03 and 4/10/03 Affidavits).  The total amount of legal costs sought by the employee is $476.55.  We find this amount was reasonable and necessary for the litigation of the employee’s claim.  Thus, we will award $476.55 in legal costs to the employee.

ORDER

1. The employer is directed to reimburse the employee and Blue Cross for all medical expenses supported by chart notes and medical reports related to the employee’s work-related back injury within 45 days of the filing of this decision and order.  
2. The employer is directed to pay the employee penalties and pay interest to the employee and Blue Cross.  

3. The employer is directed to pay attorney’s fees and legal costs in the amount of $12,056.55.  Blue Cross is directed to pay attorney’s fees pursuant to their fee agreement with Mr. Soule, directly to Mr. Soule’s trust account. 



Dated at Anchorage, Alaska this 30th  day of April 2003.






ALASKA WORKERS' COMPENSATION BOARD







_________________________________                                






Suzanne Sumner, Designated Chairperson







____________________________                                






Jay Rhodes, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES P. SINE employee/applicant; v. STATE OF ALASKA, employer and PACIFIC CLAIMS INC., insurer/defendants; Case No. 200120814; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of April, 2003.

                             

   _________________________________

      






Robin Burns, Clerk
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