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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512
	MICHAEL M. GAMBER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

OSBORNE CONSTRUCTION COMPANY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CORPORATION ,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER ON

       RECONSIDERATION

        AWCB Case No.  200211093
        AWCB Decision No.  03-0097

         Filed with AWCB Anchorage, Alaska

         on April 30, 2003


We heard the employer’s Petition for Reconsideration of our Final Decision and Order, AWCB Decision No. 03-0074 (April 2, 2003) on April 15, 2003 at Anchorage, Alaska. Michael M. Gamber, the employee and applicant, represented himself.  Attorney Constance Livsey represented the employer and insurer (employer). The matter was heard on the basis of the written record by a two-member panel, which constitutes a quorum.
 

ISSUE

Shall the Board reconsider, under AS 44.62.540, that portion of AWCB Decision No. 03-0074  (April 2, 2003) that awarded a penalty under AS 23.30.155 on any late paid benefits?
DISCUSSION

We heard the employee’s claim for temporary total disability (TTD) benefits, medical benefits, transportation benefits, penalties and interest on January 15, 2003, at Anchorage, Alaska. The evidence presented at that hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0074.  We hereby incorporate the full summary of the evidence from that decision by reference. 

On April 2, 2003, we issued AWCB Decision No. 03-0074 (April 2, 2003), granting the  employee’s claim for:

· TTD benefits from November 1, 2002  to November 18, 2002; 

· reasonable and necessary medical benefits, including transportation costs, attributable to his on-the-job injury; and

· penalty and interest on any untimely benefits.

The majority of the Board denied the employee’s claim for TTD benefits from July 1, 2002  to September 10, 2002. The majority’s findings and conclusions are more fully discussed in the Findings and Conclusions section of AWCB Decision No. 03-0074 and are incorporated by reference.  One  member of the Board disagreed with the majorities’ finding that the employee had voluntarily removed himself from the work force. On all other matters  the panel agreed.


On April 9, 2003, the employer filed a petition for reconsideration seeking reconsideration of our award of penalties under AS 23.30.155.   Specifically, the employer asserts that the Board’s finding of fact as to the date on which the employer first controverted the employee’s claim is in error.  The Board found at p. 13 of AWCB Order No. 03-0074, that the employer did not file its first controversion until November 18, 2002. Specifically, we found

that on August 9, 2002, the employee filed a WCC seeking medical and time loss benefits. We find the WCC was served on the employer on August 26, 2002. On November 18, 2002, the employer filed its controversion.  The employer controverted based on the employee’s legal right to certain benefits.  The employer controverted because it believed the employee’s claim to be time barred and that the employee voluntarily removed himself from the workplace, . . .

Id.
The employer argues that reconsideration is appropriate.   It asserts that the Board’s finding regarding the date of filing the first controversion notice is erroneous because the employer, through its adjuster, filed its first controversion notice on September 5, 2002, not in November.

The employer submitted, as exhibits B and C to its petition for reconsideration, copies of two controversion notices.  One is dated September 5, 2002 and one is dated November 12, 2002.  The Board’s records reflect that the controversion notice dated November 12, 2002 was filed that same date.  However, the Board’s records in this matter, including its computer records, do not indicate that a controversion notice dated September 5, 2002 was filed with the Board or served upon the employee. We find that before issuing our Final Order On Reconsideration, we will provide the employer with an opportunity to submit evidence that it timely filed its September 5, 2002 controversion notice.  We will also provide the employee with an opportunity to reply to the employer’s submission.  

Accordingly, we exercise our discretion under AS 23.30.135(a)
 and direct the employer to file with the Board and serve upon the employee evidence that the adjuster timely filed and served upon the employee its September 5, 2002 controversion notice.  Evidence of filing the September 5, 2002 controversion notice shall be served upon the employee and filed with the Board no later than Wednesday, May 7, 2003.  The employee shall have until the close of business May 21, 2003 to file with the Board and serve upon the employer his response, if any, to the employer’s proof of timely filing its September 5, 2002 controversion notice.  We conclude that this additional information will best assist the Board in ascertaining the rights of the parties.  

ORDER

1. The employer is directed to file with the Board and serve upon the employee evidence supporting its assertion that the adjuster timely filed and served upon the employee its controversion notice dated September 5, 2002.  
2. We direct that any evidence of filing controversion notice dated September 5, 2002 shall be served upon the employee and filed with the Board no later than Wednesday, May 7, 2003.  
3. The employee shall have until the close of business Wednesday, May 21, 2003 to file with the Board and serve upon the employer his written response, if any, to the employer’s evidence submitted as proof of timely filing its September 5, 2002 Controversion Notice.
4. The record is reopened for the limited purpose of providing the employer with an opportunity to prove it timely controverted the employee’s claim and to provide the employee with an opportunity to address the evidence submitted by the employer. 
Dated at Anchorage, Alaska this 30th day of April, 2003.
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S.T. Hagedorn, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL M. GAMBER employee / applicant; v. OSBORNE CONSTRUCTION COMPANY, employer; LIBERTY NORTHWEST INSURANCE CORPORATION , insurer / defendants; Case No. 200211093; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this       30th day of April, 2003.

                             

   _________________________________

      






Shirley DeBose, Clerk

�








� AS 23.30.005(f)


�         In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.135(a).
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