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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARK M. KUBEJA, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

KASHUNAMIUT SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

ALASKA PUBLIC ENTITY INSURANCE,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200212439
        AWCB Decision No.  03 - 0100

         Filed with AWCB Fairbanks, Alaska

         on May 5, 2003


We heard the employee’s claim for workers’ compensation benefits in Fairbanks, Alaska, on April 10, 2003.  Attorney Joseph Kalamarides represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  We heard this claim with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on April 10, 2003.


ISSUE
1.
Did the employee’s injury arise out of or occur in the course and scope of his employment?

2.
Is the employee entitled to statutory minimum attorney fees, under AS 23.30.145(a)?


SUMMARY OF THE EVIDENCE
The employee severely injured his back while working as a Project Representative for the employer at the Village of Chevak, approximately one hour’s flight from Bethel, Alaska
 on July 10, 2002.  As Project representative, the employee monitored a contractor’s
 construction of a school in the village for the employer.  While the employee was inspecting the work, the contractor’s crew prepared to raise a wall.  At the request of the contractor’s carpentry foreman, the employee assisted walking the wall up into an erect position.  The crew was unable to get the wall upright, and it collapsed back onto several of the contractor’s men.  The employee was pinned under the wall, bent double.

The contractor’s crew lifted the wall off the employee, and he was medivaced to Anchorage.   Thomas Vasileff, M.D., repaired the employee’s burst-type fracture of the L-1 vertebra on with a lumbar laminectomy at L1, installed #2 TSR instrumentation from T10 through L3, and a posterior crest iliac bone graft from T10 through L3.  The employee returned to his work on September 17, 2002.  

The employer’s School District Superintendent, Jack Foster, completed a Report of Occupational Injury or Illness on July 12, 2003.  The injury report form provides a space for the employer to indicate any doubts concerning the validity of the claim, but Mr. Foster did not indicate any doubts.  The employer initially accepted liability for the injury, and provided temporary total disability (“TTD”) benefits from the injury through September 16, 2002.  However, the employer filed a Controversion Notice on October 4, 2002, asserting the employee’s injury occurred outside the course and scope of his work, and denying all benefits.  The employee incurred approximately $120,000.00 in medical treatment.
  The employee filed a Workers’ Compensation Claim form dated October 22, 2002, requesting TTD benefits, permanent partial impairment (“PPI”) benefits, medical benefits, attorney fees, and costs.   A hearing was set for April 10, 2003, on the issue of whether the employee was injured in the course and scope of his work.

At the hearing on April 10, 2003, and in its brief, the employer noted the employee’s contact contract of hire provided: “The PR shall not … [e]xpedite the work for the Contractor … and shall not  have control over or charge of or be responsible for construction means, methods, techniques, sequences or procedures … in connection with the Work.”
  The employer argued the employee’s action in assisting the contractor in lifting the wall was in direct violation of these explicit provisions of the employee’s contact, and outside the course and scope of his work, as defined at AS 23.30.395(2).  The employer argued that undertaking duties prohibited by the employer (even to advance the employer’s interests) is outside the course of employment, citing 1A Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 27.14, pp. 5-355 to 5-357 & §31.00, pp. 6-10 (1996).  The employer also argued Chevak has a number of amenities and a population of 700,
 and is not a remote location to which the expansive “remote site doctrine” liability applies.

In the hearing, the employee testified he had been hired from Cedar Falls, Washington, and lived on-site in employer provided housing at the school construction project in Chevak.  He testified he negotiated his contract with Eugene Oswald, then School District Superintendent.  Mr. Oswald retired and Mr. Jack Foster took over as superintendent approximately one week before the employee’s injury.  He testified most of the contract was “boilerplate,” and that they did not go over the “limitations” section.  He testified he occasionally helped the contractor crew members in minor ways, but never discussed that matter with either superintendent.  He testified that in the construction business “expedite” means to secure supplies and make supportive arrangements for the crew performing the actual construction.  He testified he did not interpret the exclusion of expediting to be a ban on lending a hand on occasion.  He testified he believed maintaining good will with the contractor was part of his duties.  He testified that his decision to assist raising the wall was “spontaneous.”  He also testified he was never reprimanded for assisting the raising of the wall.  In his deposition, the employee testified he did not consider physical assistance of the contract crew members to be part of his day-to-day job, but he did believe unplanned momentary help was part of his job.

In his deposition, Mr. Foster testified he initially believed the employee’s injury was work connected, and would be covered by the workers’ compensation policy.
  However, at the time of the deposition, on March 5, 2003, he believed the employee was expediting the work of the contractor, and outside the scope of his employment.
 

In his deposition, Mr. Oswald testified the employee’s assistance to the contractor in raising the wall was not part of his written job description,
 and probably outside the scope of his employment.
  However, in Mr. Oswald’s experience, inspectors do physically assist contractors in rare situations.
  He testified the employee did often stop the contractor’s work on the project.
  He testified that, if the employee had asked whether to assist the contractor with the wall, he would have told him it would not violate the contact to help, but not to make a habit of it.
   

At the hearing, and in its brief, the employee argued he was injured at an employer provided facility in an employer sanctioned activity and the claim is compensable under AS 23.30.395(2).  He pointed out the superintendent permitted him to stop the contractor’s work, another activity listed in the limitations section of the contract.  He argued he was injured at a remote location while working for the employer, and the claim is compensable under the “remote site doctrine.”  He asserted he did not have control over the construction or means of raising the wall.  He argued he had an accepted pattern of assisting the contractor in minor ways, and that “expedite” is vague, and should not be read as a bar to recovery.  Citing Larson’s Workers’ Compensation Law,
 he argued he was acting in the interest of his employer’s good will with the contractor when he was injured, and within the scope of his work.  

At the hearing, the employee asked for statutory minimum attorney fees, under AS 23.30.145(a), on any benefits awarded.  We closed the record at the hearing’s conclusion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. WAS THE EMPLOYEE INJURED IN THE COURSE AND SCOPE OF HIS EMPLOYMENT?

AS 23.30.395(2) provides:

“[A]rising out of and in the course of employment” includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes recreational league activities sponsored by the employer, unless participation is required as a condition of employment, and activities of a personal nature away from employer-provided facilities.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Long ago the Alaska Supreme Court instructed us in Northern Corp. v. Saari,
 that if the accidental injury or death is connected with any of the incidents of one’s employment, then the injury or death would both arise out of and be in the course of such employment.  

To make a prima facie case, raising the presumption, the employee must present some
 evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Because the mechanism of injury was a falling wall, we find lay evidence is sufficient to establish the presumption.   

In this case, we find the testimony of the employee concerning his understanding of his contract, and concerning his practice of occasionally assisting the contractor in minor ways, is sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for medical and TTD benefits.

The employer must rebut the presumption of the employee's entitlement to TTD benefits by substantial evidence.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related symptoms or disability; or (2) eliminating all reasonable possibilities that the symptoms or disability are work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  

"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
 We defer questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful evidence must be resolved in the employee's favor.
 

We find the prohibition against expediting in the employee’s contract, viewed in isolation, provides substantial affirmative evidence that the injury did not occur in the course and scope of the employee’s work.  We find this is substantial evidence showing that the employee does did not suffer work‑related symptoms or disability; and eliminating all reasonable possibilities that the symptoms or disability were work‑related.  We conclude this evidence is sufficient to rebut the presumption of compensability.
  

If an employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove that he was injured in the course and scope of his employment by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
 

In their workers’ compensation law treatise, Professors Lex and Arthur Larson described several aspects concerning the general tests of work connection.  An activity is related to the employment if it carries out the employer’s purposes or advances its interests directly or indirectly.
  An act outside an employee’s regular duties which is undertaken in good faith to advance the employer’s interests, whether or not the employee’s own assigned work is thereby furthered, is within the course of employment.
  We have followed the reasoning of Professors Larson in our decisions.
 

We find the preponderance of the evidence in the record shows the employee was attempting to advance the employer’s interests at the time of his accident.   We find that his action in responding to the contractor’s request for help was done in good faith to advance the employer’s interests.
  We find credible the employee’s explanation that to “expedite” in the construction industry normally refers to supplying and delivering materials for the project, essentially a “go-fer.”
  We find his understanding of the contract term reasonable.  We also find that interpretation consistent with the testimony of Superintendent Foster that he would have permitted the employee to help in response to the contractor’s request, but would not have let the employee make a habit of it.  We also find no evidence the employee controlled the means or method of constructing or lifting the wall.  By the preponderance of the available evidence, we find the employee’s work activities and injury were not barred from entitlement to workers’ compensation benefits by either of those two contract provisions. 

We find the preponderance of the evidence in the record shows the employee was attempting to advance the employer’s interests at the time of his accident.   We find that his action in responding to the contractor’s request for help was done in good faith to advance the employer’s interests.

Based on our review of the record, we find the employee has shown by the preponderance of the evidence that employee’s July 10, 2002 injury occurred in the course and scope of his work. 
  Accordingly, we find the employee’s claim for benefits is compensable.
  

II.    ATTORNEY FEES 

AS 23.30.145(a) provides:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

The Alaska Supreme Court has repeatedly instructed us to award attorney fees to employees for the successful prosecution of their claims.
   Where an employer resists payment of benefits, and the injured worker must retain an attorney to protect his or her interests, the employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because it created the employee's need for legal assistance.
  The court has also instructed us to award fees recognizing the contingency nature of fees for attorneys representing employees.
   We can also award attorney fees for non-monetary benefits secured or protected by an attorney.
 

In the instant case, the employer controverted the employee’s benefits, and the employee retained an attorney in the successful restoration of those benefits.  The employee now requests attorney fees at the statutory minimum rate.  Accordingly, we will award statutory minimum attorney fees under AS 23.30.145(a) for all benefits to which the employee has been, or becomes due under this claim.


ORDER
1.
The employee’s injury occurred in the course and scope of his employment.  The employer is ordered to pay all benefits due the employee under the Alaska Workers’ Compensation Act.

2.
The employer shall pay the employee a statutory minimum attorney fee under AS 23.30.145 on all benefits to which the employee is entitled under this claim.



Dated at Fairbanks, Alaska this 5th day of May, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK M. KUBEJA employee / applicant; v. KASHUNAMIUT SCHOOL DISTRICT, employer; ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200212439; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of May, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Clerk
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