MARY E. SAMUEL  v. ALASKA RENT A CAR, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARY E. SAMUEL, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA RENT A CAR, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSUR. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200023997
        AWCB Decision No.  03 - 0103 

         Filed with AWCB Fairbanks, Alaska

         on May 9, 2003


We heard the employee's claim for certain medical benefits, attorney fees and legal costs on April 24, 2003, in Fairbanks, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Michael McConahy represented the employer and insurer (collectively, "employer").  We kept the record open to receive an updated affidavit of attorney fees from the employee and a response from the employer by May 5, 2003.  We closed the record when we next met, May 8, 2003.


ISSUES
1.
Is the employee entitled to continuing medical benefits under AS 23.30.095(a)?

2.
Is the employee entitled to a reasonable attorney fee and legal costs under AS 23.30.145(b)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE
The employee injured her low back on September 7, 2000, when she fell from her chair while working for the employer as a car rental sales agent.  The employee accepted the compensability of the injury, providing temporary total disability (“TTD”) benefits and medical benefits.  The employee came under the care of George E. Allen, D.C., as her attending physician. Dr. Allen diagnosed the employee as suffering from "aggravation of low back injury" and "exacerbation of herniated disc."
  A magnetic resonance imaging (“MRI”) study on October 13, 2000 revealed a large paracentral disc herniation at L5-S1, and a disc protrusion at L-4-5.
  The employee saw orthopedic surgeon Roy Pierson, M.D., on January 30, 2001 for a second opinion concerning treatment.  Dr. Pierson felt she had exhausted conservative treatment, and recommended decompression surgery at L4-5 and L5-S1.
  She declined to undergo surgery at that time.  She continues to receive chiropractic care from Dr. Allen through the date of the hearing.  The employee filed a Workers’ Compensation Claim on July 20, 2001, claiming some additional TTD benefits, medical bills, and transportation costs.

At the request of the employer, physiatrist Patrick Radecki, M.D., examined the employee on September 28, 2001.  In his employer’s medical examination (“EME”) report, Dr. Radecki found the employee suffered chronic low back pain since March 8, 1988, with a suspected herniated nucleus pulposus at L5-S 1 with mild SI radiculopathy, and degenerative changes in the lumbar spine (narrowing of the L4-5 disc based on August 5, 1989 x-ray).
  Dr. Radecki felt that the employee's September 7, 2000 injury was a temporary aggravation of her pre-existing condition, and that the pre-existing condition was largely the result of aerobic exercise in college.
  He found the employee's September 7, 2000 injury required no further treatment.
  Dr. Radecki found that the employee reached medical stability by the end of November 2000, 45 days after the injury, and found no ratable permanent impairment directly related to her September 7, 2000 work injury.
  Dr. Radecki found that as of September 28, 2000, the employee was capable of returning to her regular duties and full-time work for the employer.

On October 1, 2001, as part of the EME, Richard Peterson, D.C., reviewed the employee's medical records.  Dr. Peterson found the employee’s symptoms were related to a pre-existing condition, not the incident of September 7, 2000.
  Based on the EME reports, the employer filed Controversion Notices on October 26, 2001 and December 18, 2001, denying all benefits.

On November 7, 2001, Dr. Allen responded to the employer concerning the EME reports, asserting that the employee has an injury which needs correction by neurosurgery.
  He indicated her injury was not medically stable, and would not resolve with time alone.

At a prehearing conference on January 15, 2002, the parties stipulated to proceeding with a second independent medical examination (“SIME”). On April 1, 2002, our designee selected neurosurgeon John Chiu, M.D. to conduct the SIME in Newbury Park, California, on May 2, 2002.  In his SIME report, Dr. Chiu found the employee suffered work-related, post-traumatic herniated lumbar disc with lumbar radiculopathy and post-traumatic lower thoracic strain/disc disease.
  Dr. Chiu recommended provocative lumbar discogram and microdecompression endoscopic lumbar discectomy with Holmium laser thermodiskoplasty.
  Dr. Chiu also offered to perform this surgery himself.
  On March 27, 2003, Dr. Allen referred the employee to Dr. Chiu for the surgery.

The employer filed a Petition to strike the SIME report from the record, asserting Dr. Chiu was improperly selected to perform the SIME (because the dispute was between chiropractors and a physiatrist, and a neurosurgeon had not been involved); because Dr. Chiu ordered additional testing without prior authorization; because the SIME report had not been filed within 14 days; because Dr. Chiu insufficiently responded to our questions; and because Dr. Chiu was not impartial.  In a prehearing conference on October 24, 2002, the employer’s Petition to Strike was set for a hearing on the basis of the written record for November 14, 2002.  In AWCB Interlocutory Decision No. 02-0269 (December 18, 2002), we found the selection of the SIME was in keeping with AS 23.30.095(k), that the late report and additional testing did not impair the validity of the report, and that Dr. Chiu had no previous contact with the employee and was impartial.  

The employer filed a Petition for Review of our interlocutory decision with the Alaska Superior Court on December 27, 2002.  In his Decision on Review, the Honorable Judge Richard Savell found our decision was reasonably supported by facts in the record, and denied the Petition for Review.

In a prehearing conference on March 26, 2003, the employee’s claims for surgery with Dr. Chiu, outstanding medical bills, and attorney fees and costs were set for a hearing on April 24, 2003.  By the request and stipulation of the parties at the beginning of the hearing, the issues were modified to encompass future medical benefits, attorney fees, and legal costs. 

In the hearing on April 24, 2003, the employee testified she returned to work with the employer and has continued to work there.  She testified she has suffered intermittent back problems since college, but the symptoms from her September 7, 2000 injury have never resolved, despite ongoing conservative care.  She requested surgery.  In the hearing and her brief, she argued her treating physicians Drs. Allen and Pierson, and the SIME physician Dr. Chiu find her condition is work-related.  She argued both of her treating physicians, Drs. Allen and Pierson, and the SIME physician recommend surgery.  She argued the preponderance of the medical record shows she still suffers for her work injury, and that she is entitled to ongoing reasonable medical care under AS 23.30.095(a).

In the hearing on April 24, 2003, and in its brief, the employer noted the employee’s medical records indicate pre-existing back problems leading up to the work accident, and there is no mention in the medical records of the employee’s September 7, 2000 work injury until she filed a Report of Occupational Injury or Illness on November 20, 2000.  It argued Dr. Chiu’s report shows bias and is unreliable.  It argued the medical reports of Drs. Radecki and Peterson rebut the presumption of compensability and show by the preponderance of the evidence that the employee’s September 7, 2000 accident was only a temporary exacerbation of her pre-existing back injury.  It argued we should deny future medical benefits.  

We kept the record open to receive an updated affidavit of attorney fees and costs from the employee and a response from the employer by May 5, 2003.  The employee’s affidavits itemized 9 hours of attorney time at $250.00 per hour (totaling $2,250.00), 47.9 hours of paralegal assistant time at $125.00 per hour (totaling $5,987.50), and itemized legal costs of $70.22.  We closed the record when we next met, May 8, 2003.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.

In the instant case, the parties agree and the medical records reflect that the employee’s back injury was at least temporarily compensable under AS 23.30.095(a).  We find that the dispute over her ongoing condition involves technical medical issues, and medical evidence is necessary to raise the presumption of the compensability of ongoing medical treatment.  We find the medical reports of Dr. Allen, which indicate the employee’s condition is work-related and in need of medical attention, are sufficient medical evidence to raise the presumption of the compensability of continuing medical benefits.   

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 
There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  In his EME report, Dr. Radecki found that the employee’s back condition resulted from aerobic exercise injury in college, and that the work accident only temporarily exacerbated the old injury.  We find this opinion is substantial affirmative evidence, in isolation, eliminating the possibility that continuing treatment is reasonable and necessary for a work-related condition.  We find this opinion is substantial evidence, rebutting the presumption of compensability of the employee’s claim for continuing medical benefits.
 

Once substantial evidence shows the condition is not work-related, the presumption drops out, 
 and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, especially the opinions of Drs. Allen and Chiu and the testimony of the employee, indicate the employee continues to suffer from back injury related to her September 7, 2000 fall at work.  We find the preponderance of the evidence in the medical record, especially the opinions of Drs. Allen, Pierson, and Chiu, indicates ongoing medical care related to her work injury is reasonable and necessary.  Accordingly, we conclude the employee is entitled to continuing reasonable and necessary medical benefits under AS 23.0.095(a).

II.
ATTORNEY FEES AND LEGAL COSTS
AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(d) The board will award a fee under AS 23,30145(b) . . . .

(2) . . . reasonably commensurate with the actual work performed and will consider . . . the nature, length, and complexity of the services performed, the benefits resulting, . . . and the amount of benefits involved.

. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant: 

. . . . 


(14) fees for the services of a paralegal . . . .

We find that the employer resisted the employee’s claim. We find the employee retained an attorney who was successful in the defense of her compensation rate; and we find she incurred legal costs.  We find this claim was complicated and tenaciously litigated. Consequently, we can award fees and costs under subsection 145(b).

The employee submitted affidavits of itemized attorney fees and legal costs from July 3, 2002 through January 31, 2003, claiming $2,250.00 in attorney fees for 9 hours at $250.00 per hour.  The affidavits also claimed $5,987.5 in paralegal assistant costs for 47.9 hours at $125.00 per hour, and other legal costs totaling $70.22.     

In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs to be reasonable.  In our recent decision and orders involving this attorney, we found an attorney fee of $250.00 per hour to be reasonable.
  We have recently found a paralegal assistant cost of $100.00 per hour to be reasonable.
  

The employee now requests the paralegal assistant cost rate to be increased to $125.00 per hour.  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney, we decline to increase the paralegal costs as requested by the employee.
  

We find that an attorney fee of $250.00 per hour, and a paralegal assistant cost of $100.00 per hour, are reasonable. We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  We find the itemized hours for the attorney and paralegal assistant are reasonable.  Accordingly, under AS 23.30.145(b), we will award $2,250.00 in reasonable attorney fees, $4,790.00 in paralegal assistant costs, and $70.22 in other legal costs related to our hearing of April 24, 2003.

ORDER

1. 
The employee is entitled to continuing reasonable and necessary medical benefits under AS 23.30.095(a).

2.  
The employee is entitled to $2,250.00 in reasonable attorney fees, $4,790.00 in reasonable paralegal assistant costs, and $70.22 in other legal costs, under AS 23.30.145(b).



Dated at Fairbanks, Alaska this 9th day of May, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                  






Dorothy Bradshaw, Member







____________________________                                






John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARY E. SAMUEL employee / applicant; v. ALASKA RENT A CAR, INC., employer; ALASKA NATIONAL INSUR. CO., insurer / defendants; Case No. 200023997; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of May, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk II 
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