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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	OTTO C. HUMPHREY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CIRCLE DE LUMBER CO.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199310004
        AWCB Decision No.  03-0104

         Filed with AWCB Anchorage, Alaska

         on  May  13,  2003



We heard this matter on remand on April 15, 2003, at Anchorage, Alaska.  Attorney Timothy MacMillan represented the employee.  Attorney Colleen Libbey represented the employer.  We kept the record open to allow the parties to file a stipulated calculation of the amount awarded prior in Humphrey IV (infra).  We closed the record on April 29, 2003 when we first met after the stipulation was filed.  


ISSUES
1. Determination of the employee’s wages at the time of injury.  

2. Attorney’s fees and costs.
  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions in Humphrey v. Circle De Lumber, AWCB Decision Nos. 00-0140 (July 11, 2000) (Humphrey I);  00-0235 (November 20, 2000) (Humphrey II);  01-0018 (Humphrey III); and 01-0140 (July 23, 2001) (Humphrey IV).  The employee was injured on May 23, 1993, while working as a logging “cat skinner” earning $14.00 per hour.  The employee had been working for nine weeks, but had signed a contract regarding his employment 13 weeks prior to his accident.  The employer initially accepted the claim and paid temporary total disability (TTD) and permanent total disability (PTD) benefits.  


In Humphrey I, the Board approved the parties agreement that the employee was in fact PTD.  The parties were unable to agree regarding the employee’s TTD and PTD rates.  In Humphrey II, the Board set the employee’s PTD rate at $351.00 per week based on gross weekly earnings of $560.00.  In Humphrey III, the Board awarded TTD at a rate of $236.55 per week, and awarded interest on all late paid TTD benefits.  


In Humphrey IV, the Board awarded retroactive PPI benefits at the TTD rate of $236.55 per week from December 7, 1996 until November 2, 1998.  The employee’s request to find the employer in default and request for penalties were denied and dismissed.  In awarding attorney’s fees, the Board ordered the employee’s counsel be awarded interest in excess of the mandatory minimum rate under AS 23.30.145(a) at 35% of the benefits awarded. 


The employer appealed, and eventually, Humphrey I – IV were consolidated by the Superior Court. The employer argued the employee’s compensation rate should be based on a 10 year average;  the employee argued the compensation rate should be based on his earnings at time of injury.  The Honorable Michael Wolverton found substantial evidence supported the vast majority of the Board’s findings of fact and conclusions of law.  Judge Wolverton found that two areas needed additional clarification;  a determination regarding the employee’s earning rate, and justification for enhanced attorney’s fees (now bifurcated from this decision). Specifically, Judge Wolverton remanded to the Board with the following instructions:  


In arriving at its finding, the Board properly considered Humphrey’s future work intentions and the increases in general wage levels since Humphrey’s injury.  In sum, the Board’s findings concerning Humphrey’s earning potential and future wage loss are supported by Humphrey’s testimony and by the historic wage levels of like-employed workers, and they are thus supported by substantial evidence.  


However, the court concludes that the Board’s decision contains an inadequate explanation of why the $351.00 compensation rate fall within the maximum rate allowed under AS 23.30.220(a)(2).  Specifically the court cannot determine from the decision document whether the Board made a finding regarding Humphrey’s period of employment at Circle De;  that is , whether he worked for Circle De for 13 weeks, as Circle De argues, or for 10 weeks, as Humphrey argues, or for some other period of time.  The duration of employment finding is critical for determining Humphrey’s weekly earning rate at the time of injury and whether the awarded rate unlawfully exceeds that earnings rate.  Without benefit of this finding, the court cannot determine whether the PTD compensation award falls under the statutory maximum.  Therefore, the case is remanded to the Board to make the required finding.  


TTD Compensation Rate


Circle De’s arguments regarding the Boards calculation of the TTD are substantially similar to its arguments regarding the PTD rate.  And, as discussed above, this court concludes that, with the exception of the Board’s explanation of its finding regarding the duration of Humphrey’s employment at Circle De, all of its other factual findings are supported by substantial evidence and will not be disturbed by this court.  However, on remand, the Board must explain what term of employment it relied on in arriving at Humphrey’s earnings at time of injury. 


The employee argues his compensation rate should be based on the wages he received and for time he actually worked for the employer.  The employee was hired and signed an employment contract on February 22, 1993.  However, due to “break up” the employee did not actually begin working for approximately one month.  The employee believes his rate should be calculated by dividing the time worked by the number of weeks he actually worked, not time waiting for the logging season to begin.  This would equate to 9.57 weeks (nine weeks, four days).  The employee’s total earnings were $7,752.50, which the employee calculates into gross weekly earnings of $809.85 per week.  The employee earlier testified that has consistently worked about half of any given year.  26 weeks X 809.96 = $21,058.96 for anticipated annual income.  $21,058.96 divided by 50 = $421.18 annualized income per week.  


The employer argued the employee’s compensation rate be set by averaging his last 10 years of employment.  In the alternative, the employee’s compensation should be calculated using the entire 13 weeks from the date of the employee’s hire. The employer calculated, using the 13 week divisor instead of the 9.57 weeks as proffered by the employee, his gross weekly earning would be $310.10 per week, and the compensation rate adopted by the Board of $351.00 improperly exceeded the $310.10 per week.  (The employee calculated using a divisor of 13.57 per week, which quotient calculates to a maximum disability rate of $297.04 per week).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find the scope of our decision here to be very limited by Judge Wolverton’s Order on Remand:  whether the compensation set by the Board ($351.00) exceeds the employee’s gross weekly earnings at the time of his injury.  (AS 23.30.220(a)(2)).  We find the employee’s method of calculating gross weekly earnings more grounded in logic and common sense.   Alaska has numerous seasonal employees who sign contracts in early spring, yet don’t commence actual work for several months, and the employers don’t pay for work not performed.  (Employees in tourism, construction, fishing, fish processing, agriculture, for example).  


We next look to the nature of the employee’s work.  We find the employee’s work was seasonal in nature, conditional on the weather permitting logging.  We find the employee did not begin working, or earning a wage until nine weeks, four days prior to his injury, although he had agreed to do so.  We find the employer was not obligated to pay the employee wages until the season could begin.  We find based on the employee’s testimony and records that he is primarily a seasonal worker, working as conditions and economics permit.  We find that to calculate his earnings on time periods that he did not work inherently unfair, and does not match the employee’s earning history and the nature of his work.  As the $351.00 compensation rate established by prior Board decisions, does not exceed the employee’s gross weekly earnings at time of injury of $421.18, we conclude the compensation rate remains $351.00.  We note the employee has prevailed in this matter but confer jurisdiction regarding all attorneys’ fees and costs as outlined in footnote 1.


ORDER

The $351.00 compensation rate established by prior Board decisions, does not exceed the employee’s gross weekly earnings at time of injury of $421.18, the compensation rate remains $351.00.


Dated at Anchorage, Alaska this 13th day of May, 2003.
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Jay Rhoades, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of OTTO C. HUMPHREY employee / applicant; v. CIRCLE DE LUMBER CO, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 199310004; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of May, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� This issue was originally argued and briefed, however, it is now bifurcated and will be decided in a subsequent decision, with a panel consisting of Mr. Hagedorn, Mr. Rhoades, and Contract Hearing Officer, David Donley.  
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