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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	RICK A. SNELSON, 

                                                   Employee, 

                                                            Petitioner

                                                   v. 

ICICLE SEAFOODS, INC.,

(Self-Insured),                           Employer,

                                                           Respondent.
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)
	          FINAL

          DECISION AND ORDER

          ON  RECONSIDERATION

          AWCB Case No.  199903892
          AWCB Decision No.  03-0108  

          Filed with AWCB Anchorage, Alaska

          on  May 20 ,  2003.



We issued our Final Decision and Order in Snelson v. Icicle Seafood, AWCB Decision No. 03-0085 (Snelson I) on April 17, 2003.   The employee appeared pro se.  The employer was represented by Constance Livsey, Attorney at Law.  On May 1, 2003, the employee filed a Petition for Reconsideration.  On May  9, 2003, the employer filed its Opposition to the Employee’s Petition for Reconsideration.  We closed the record on May 13, 2003, and sat as a two-member live hearing panel as authorized by AS 23.30.005(f) to consider the parties’ submissions.


ISSUE


Shall the Board reconsider, under AS 44,62,540, AWCB Decision No. 03-0085 (Snelson I) (April 17, 2003)?

SUMMARY OF THE EVIDENCE


On April 17, 2003, in Anchorage, Alaska, we heard the employee’s claims for permanent total disability (PTD), temporary total disability (TTD) for the period from February 20, 1999 through July 21, 1999, and for a reemployment benefits eligibility evaluation.  We also heard the employer’s petition regarding offset of an alleged overpayment of benefits to the employee.  On April 17, 2003, we issued Snelson I, in which we denied the employee’s PTD claim and granted his TTD claim for the period from February 20, 1999 through July 21, 1999.  We found that the Reemployment Benefits Administrator (RBA) abused his discretion in his June 12, 2002 decision finding the employee eligible for reemployment benefits.  We further found that the employee had not waived his right to reemployment benefits and remanded his eligibility to the RBA for further determination. The employer’s petition to terminate further reemployment benefits  was denied.   We also concluded that the employee was entitled to a 15 percent impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment (Fifth Edition) and a corresponding permanent partial impairment  (PPI) payment based on his crab asthma.  We further found that he had been overpaid PPI in the amount of $47,250.00 and the employer’s petition to establish an overpayment was granted.  We also found that the employer’s petition under AS 23.30.155(j) for a 50 percent offset against any future benefit installments which the employee may receive should be granted.

The evidence presented at hearing is more fully discussed in “Snelson I.”  We hereby incorporate the full summary of the evidence from that decision by reference.  


The employee requests that we reconsider the amount of the offset ordered by the Board.  The employee asks that the 50 percent offset be reduced to 25 percent due to his “severe financial hardship.”
 He maintains he already has an existing order to withhold 50 percent from the benefits for child support.  If a 50 percent offset is allowed, it would total 100 percent of any continuing benefits which he may receive and which he may need during any future period when he receives rehabilitation benefits.  The employee also asks that the 25 percent offset not be applied to any continuing benefits that occurred before April 17, 2003.


The employer opposes the petition for reconsideration of the Board’s decision in Snelson I.  The employer cites the magnitude of the overpayment, $47,250, as well as its limited options for securing offset of the overpayment, in support of its position that a 50 percent recoupment rate is reasonable and should not be reduced.
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employee asks that the Board  reconsider our decision in Snelson I.  The Alaska Administrative Procedures Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of al or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  
(b) The case may be reconsidered by the agency on all pertinent parts of the

record and the additional evidence and argument that are permitted… 


In response to the Petition for Reconsideration and the Employer’s Opposition to Employee’s Petition for Reconsideration, we have examined the record in this case as well as the decision and order.   The employee and the employer have advanced arguments supporting their positions in their respective pleadings.  We will exercise our discretion under AS 44.62.540 and grant the employee’s petition for reconsideration to revisit our decision regarding the amount of the offset allowed under AS 23.30.155(j).   We conclude that we can resolve the issue of whether the employer is entitled to an offset against AS 23.30.041(k) benefits, by examining the legislative history of this provision as well as previous Board decisions.  


Briefly summarizing the facts in this case is helpful in analyzing the relationship between the offset provision of AS 23.30.155 and the stipend provisions of AS 23.30.041(k).  The employee was exposed to crab and suffered crab asthma in approximately February 1999.  He received his first diagnosis of crab asthma in July 1999 and began receiving benefits through the employer’s workers’ compensation.   His treating physician gave him a PPI rating of approximately 50 percent in January 2000.  Based on this rating, the employer began paying the employee PPI on a bi-weekly basis. In the meantime, the employee began exploring whether he was eligible for reemployment benefits. Several months later, in view of financial problems, the employee expressed a need for an advance of PPI to help pay mounting bills.  In June 2000, the employee attempted to execute a waiver of his reemployment benefits by writing a letter waiving his right to benefits to the insurer.  His “waiver” was never approved by the Board.  However, the adjuster later paid the employee  PPI lump sum amounts totalling $67,500.00.   Subsequent physicians who tested and evaluated the employee gave him PPI ratings in the neighborhood of 15 percent.


In January 2002, the employee filed a second claim seeking, among other things, reemployment benefits.  The RBA determined that no effective waiver of reemployment benefits had been executed, and the employee was entitled to reemployment benefits.  The employer appealed and the Board, in Snelson I, determined that the employee never executed a valid waiver and that the employee was entitled to have his eligibility for reemployment benefits determined on remand.   In the same order, the Board determined that the employee was only entitled to PPI in the amount of 15 percent and the balance of the PPI, $47,250.00, represented an overpayment of PPI.  The order also allowed the employer to offset or recoup the overpayment at the rate of 50 percent, under AS 23.30.155(j), from any future benefit installments the employee may receive.

    
The employee now seeks reconsideration of the portion of Snelson I which allows a 50 percent offset or recovery rate from any future benefit installments under AS 23.30.155(j).  He claims that as there is a child support order which allows recovery of 50 percent from any benefits he receives, and, if the employer is allowed to recover 50 percent under AS 23.30.155, the employee will receive no stipend.


The employer contends the petition for reconsideration should be denied as the 50 percent recoupment rate set under AS 23.30.155(j) is reasonable in view of the size of the overpayment, the fact that the employer is limited in terms of the method for recovery of an overpayment and the employer’s belief that the employee manipulated the workers’ compensation process in order to receive the lump sum payments.

           
At the time of the employee’s injury, and prior to July 2000, AS 23.30.041 stated, in part:


Benefits related to the reemployment plan may not extend past two years                                  from date of plan approval or acceptance, whichever date occurs first, at which time benefits expire.  If an employee reaches medical stability before                         completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the

reemployment plan, the employer shall provide wages equal to 60 percent of the employee’s spendable weekly wages not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon completion or termination of the plan
shall be paid to the employee in a single lump sum.




In Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996), the Alaska Supreme Court held the presumption of compensability applies to any claim for benefits, including benefits between the payment of PPI and the commencement of a formal reemployment plan.  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the Alaska Supreme Court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation benefits under AS 23.30.041.


Even where the employee has returned to work, lump sum payment of PPI benefits does not bar reemployment benefits.
  The Board has long interpreted AS 23.30.041(k) to provide entitlement to benefits prior to plan participation and throughout the rehabilitation process, including the eligibility evaluation.
   


AS 23.30.155(j) provides, in part:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by                                                                                                                                         withholding up to 20 percent out of each unpaid installment or installment of compensation due.  More than 20 percent of unpaid 
installments of compensation due may be withheld from an
employee only on approval of the Board.



This statute provides the sole mechanism for recovery of overpayments to be the withholding of any future compensation benefits.
  At hearing, the employer asked that we set an offset rate above the 20 percent allowed by AS 23.30.155(j) without a Board order.  
 

The Board finds that at this point  the only benefits the employee may be entitled to would be stipend benefits under AS 23.30.041(k).
  Several Board decisions involving offset of .041(k) stipend cases provide us guidance in interpreting these provisions.  They reflect the Board’s concern that employees get through the reemployment process and not be subject to further financial hardship.  In Townsend, cited above, we found a 100 percent withholding applied prospectively against .041(k) wage benefits creates a hardship for employees and we refused to authorize that amount of offset.  We also held that an employee is eligible for .041(k) while in the rehabilitation process, including during the eligibility evaluation period.
  In the Becker case , cited above, we also considered whether the employer may take an offset against an employee’s AS 23.30.041(k) stipend and concluded that the employer was not entitled to take an offset against .041(k) benefits.
  In Gazcon, cited above, the employer petitioned to be allowed to retroactively increase to 100 percent the 20 percent offset of .041(k) benefits it was already taking due to an overpayment of PPI.  We noted that injured workers receiving .041(k) wage benefits while participating in the reemployment process are attempting to meet their pre-injury living expenses with only 60 percent of their pre-injury spendable weekly wage.  We found that approving an increase beyond 20 percent would subject injured workers to increased risk of failure while engaged in the reemployment process.  The Board declined to grant the petition to increase the offset under AS 23.30.155(j).
  However, in this case, the Board found that .041(k) “wages” were “compensation” which allowed recovery of an offset under AS 23.30.155(j).  


More recently, we again considered this issue in Beane v. Hectors Welding.
 Here, the employee had an overpayment of PPI and was also eligible for .041(k) benefits.  The employer took a 20 percent offset based on AS 23.30.155(j) and then filed a Petition for Enhanced Offset to increase the amount of the offset to 53 percent.  In determining that the petition should be denied, the Board again concluded, as in Becker, that under the pre July 1, 2000 version of .041(k) benefits which refers to “wages”, this is not “compensation” as referred to in AS 23.30.155(j) and thus is not subject to offset. 


We conclude that in the instant case, notwithstanding the employee’s allegations of financial hardship, offset pursuant to AS 23.30.155(j) is not authorized under the version of .041(k) in effect prior to July 1, 2000.   Reading AS 23.30.155(j) together with the version of AS 23.30.041(k) that was in effect prior to the July 1, 2000 amendment, we find that no portion of the employee’s stipend, should he receive one, is subject to offset under AS 23.30.155(j).  This interpretation is based upon a reading of AS 23.30.155  which allows offset only of “compensation.”  We note that pre July 1, 2000 version of AS 23.30.041(k) refers to the employee’s stipend as “wages” which would not be within the definition of “compensation” and thus not subject to an offset under AS 23.30.155(j). The 2000 amendment, effective July 1, 2000, changed the language in subsection .041(k) from “wages” to “compensation” and thus clarified the matter of whether the .041(k) stipend  is subject to the terms of AS 23.30.155(j).


In conclusion, we will exercise our discretion and order reconsideration of AWCB Decision No. 03-0083.  Based on our review of the provision of AS 23.30.041(k) in effect prior to July 1, 2000, as well as AS 23.30.155(j),  we  conclude that the employer may not take an offset against any stipend the employee may receive under .041(k) as the stipend represents “wages” and not “compensation”.






ORDER    


(1). The Employee’s Petition for Reconsideration is granted.

            (2). Applying the AS 23.30.041(k) provisions in effect prior to July 1, 2000, we conclude that the stipend represents “wages” and therefore is not subject to the offset provisions of AS 23.30.155(j).

            Dated at Anchorage, Alaska this  20th  day  of May,  2003.






            ALASKA WORKERS' COMPENSATION BOARD

_______________________________                                






                        Rosemary Foster, Designated Chair








_______________________________                                






                        S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue. A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of RICK A. SNELSON, employee/petitioner, v. ICICLE SEAFOODS, INC. (Self-Insured), employer/respondent; Case No. 199903892; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th  day of May, 2003.

                             
                                            _________________________________

                                                                                  Robin Burns, Clerk
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