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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	IN THE MATTER OF THE ACCUSATION

OF THE FAILURE TO INSURE WORKERS’

COMPENSATION LIABILITY 

Against

WASILLA ARCTIC CAT,

                                 Uninsured  Employer,

                                                             Respondant.

	)
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)

)
	        FINAL

          DECISION AND ORDER

        AWCB Case No. 700000353
        AWCB Decision No. 03-0112 

         Filed with AWCB Anchorage, Alaska

         May 21, 2003



On April 23, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Accusation against the employer, Wasilla Arctic Cat, that it failed to carry workers’ compensation insurance.  Owner Michael Berg represented the employer.  Mark Lutz, Compliance Investigator for the State of Alaska, Workers’ Compensation Division, appeared at the hearing.  The record closed at the conclusion of the hearing.  The Board proceeded as a two-member panel, which constitutes a quorum.
 

ISSUES

1. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

2. Shall the Board issue a stop order under AS 23.30.080(d)?

SUMMARY OF THE EVIDENCE


Through the course of a routine investigative process, Mr. Lutz discovered the employer was operating without workers’ compensation insurance.  On February 5, 2003, Mr. Lutz filed an Accusation against the employer, accusing the employer of:

(1) being an employer;

(2) using employee labor; and

(3) having neither workers’ compensation insurance nor being approved to self-insure.

The employer had no Workers’ Compensation insurance from January 17, 2001 through February 13, 2003.  After receiving the Accusation, the employer purchased a workers’ compensation insurance policy, effective from February 14, 2003 through March 1, 2004.  Based on the employer’s purchase of insurance, Mr. Lutz recommended the Board dismiss the Accusation, but retain jurisdiction to review the employer’s continued compliance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
An Accusation has been filed against the employer for failure to insure for purposes of workers’ compensation.  AS 23.30.075 provides, in part: 
   (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
   (b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year ...
AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ....

The Board finds, based on the testimony of Mr. Lutz and the documents in the record, that the employer owns and operates Wasilla Arctic Cat.  From January 17, 2001 through February 13, 2003, the employer has employed one or more persons as employees in various capacities.  The Board concludes the employer is required by AS 23.30.075 to insure for liability under the Alaska Workers’ Compensation Act.


The Board finds the employer has allowed employees to work without workers’ compensation insurance coverage for an extended period.  However, the evidence demonstrates the employer now has workers’ compensation insurance coverage effective February 14, 2003.  AS 23.30.085 requires that an employer subject to this chapter file evidence of compliance with the insurance provisions of this chapter with the Board.  Applying this provision to the instant case, the Board finds the employer complied with this requirement when evidence showing coverage effective February 14, 2003 was filed with the Board.

The Board concludes that no stop work order should be issued.  Although the Board finds the employer had no workers’ compensation insurance coverage until February 14, 2003, the Board finds the employer has obtained the necessary coverage.  As no established pattern of violation has been established, the Board will decline to issue a stop work order.  However, the lack of coverage until February 14, 2003 means the employer has elected direct payment of compensation for any claims arising during the period prior from January 17, 2001 through February 13, 2003 when it was in violation of AS 23.30.075.
  In addition, the Board concludes the employer would be  subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of AS 23.30.075.  The Board orders the Workers’ Compensation Uninsured Employer Investigator to investigate this employer quarterly, for a period of one year, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.


ORDER

1.  The employer has submitted proof of workers’ compensation insurance as required under AS 23.30.075, effective February 14, 2003.  

2.  No stop order will be issued.


3.   Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period it was in violation of AS 23.30.075.


4.   The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of AS 23.30.075.


5.  Pursuant to AS 23.30.135, the Board directs the Workers’ Compensation Uninsured Employer Investigator to investigate this employer quarterly, for a period of one year, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085. 

Dated at Anchorage, Alaska this ____ day of May 2003

ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





William P. Wielechowski,






     
Designated Chair







____________________________                                






S.T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of the Failure to Insure Workers’ Compensation Liability against WASILLA ARCTIC CAT, uninsured employer / respondant; Case No. 700000353; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ____ day of May 2003.

                             

   _________________________________








Carole Quam, Clerk
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