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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

CHARLOTTE L. OLSON, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

PROVIDENCE ALASKA MEDICAL CNTR.,

(Self-Insured)                          Employer,

                                                            Respondant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos.  200111409M, 199914455
        AWCB Decision No.  03-0113

         Filed with AWCB Anchorage, Alaska

         on May  22,  2003


We heard the employee’s Petition for Reconsideration at Anchorage, Alaska, on the basis of the written record.  Attorney Dennis James represented the employee.  Attorney Joseph Cooper represented the employer.  We closed the record on May 20, 2003, when we first met after all pleadings were filed.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE

Whether to reconsider our decision in Olson v. Providence Health System, AWCB Decision No. 03-0098 (May 1, 2003) (Olson I).


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in Olson I, wherein we denied the employee’s request for approval that the employee pay her attorney for attorney’s fees associated with her workers’ compensation action.  We found the employee’s counsel did not file a timely affidavit of attorney’s fees as required under 8 AAC 45.180(b), (c), and (d)(1).  We found the employee compromised her claim for benefits, and concluded the statutory fees paid pursuant to the terms compromise and release agreement, approved by the Board on April 29, 2003, were reasonable, and like the employee’s claim, were compromised.  We declined the employee’s request that we approve her payment directly to her counsel additional fees totaling $3,466.47.  

 
The employee’s Petition for Reconsideration was filed on May, 8, 2003.  The Petition provides:


Charlotte L. Olson, by and through her attorney Dennis P. James and moves this Board for Reconsideration of the denial of payment of additional attorney’s fees and costs by Charlotte L. Olson to her attorney, Dennis P. James as set forth in the order dated May 1, 2003.  This motion is supported by the attached Petition and affidavits of Charlotte L. Olson and Dennis P. James.  


Charlotte L. Olson requests to be excused of any failure to comply with 8 AAC 45.180 when the original request for Board approval of payment of additional attorney’s fees and costs were sought in the hearing of April 29, 2003.  This is justified due to inadvertences or excusable negligence and not intended to contravene the Alaska Workers’ Compensation Act nor regulations promulgated under it.  


The May 7, 2003 Affidavit of Dennis P. James in Support of Motion for Reconsideration provides:  


1.  I am an attorney licensed to practice law in the State of Alaska.  


2.  Long time client, Charlotte L. Olson, consulted me in the fall of 2000 related to a work related injury.  Charlotte L. Olson has invoked her attorney client privilege and instructed me not to divulge anything that has transpired from her initial workers’ compensation conference to present relating to these claims.  I have carefully reviewed the billing and am authorized to stated that the hours expended were necessary to develop this claim for hearing or settlement.  The issues are complex.  The injuries are intertwined, which has resulted in a lawsuit being filed against Charlotte L. Olson’s former employer PAMC.  The character and extent of time necessitate were due the issues involved.  The hours billed were separate from any other case involving Charlotte L. Olson in my office including the EEOC case.  


3.  I hereby verify the above information as being true and correct as reflected in the records and recollection of the undersigned. 


The May 7, 2003 Verified Affidavit of Charlotte L. Olson in Support of Motion for Reconsideration provides:  


1.  I am the employee in the above captioned case.  


2.  I have reviewed the original Dennis P. James billing from 10/20/00 through 4/21/03 statements and totally agree with them.  The charges were necessary and reasonable to pursue these claims.  I request authority to pay them.  There will be no charges to me subsequent to 4/21/03 regarding these worker compensation claims.  


3.  I have reviewed AS 23.309.145 and 8 AAC 45.180.  I am now aware Mr. James must file an affidavit itemizing the hours spent as well as extent and character of the work performed.  


4.  I hereby invoke my attorney-client privilege.  I have instructed Dennis P. James not to divulge any aspect of this character, extent or nature of the work performed.  He is only authorized to divulge the date and time spent.  It is sufficient for him to state that the time expended was necessary to prepare these cases for settlement.


5.  My position is reasonable in that these fees and costs are not in dispute and I am prepared and willing to pay them.  This petition is only submitted to obtain the Alaska Workers’ Compensation Board’s approval of fees and costs to comply with the Act (AS 23.30.145) and Regulations (8 AAC 45.180).  


6.  I waive any failure to file the supporting affidavits at the initial hearing.   


The employer filed its answer on May 13, 2003.  The employer responded that it takes no position regarding the employee’s Petition for Reconsideration.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



We decline the employee’s invitation to reconsider our decision in Olson I.  First, we find the employee is simply rearguing the exact issue argued at the April 29, 2003 hearing, and believes she can get a better result arguing her issue a second time.  (O’Keefe).  Further, 8 AAC 45.195 provides:  


A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

We find the employee’s counsel did not submit an affidavit of attorney’s fees and costs in accordance with our regulations, 8 AAC 45.180.  As we found in Olson I, these regulations are mandatory.  We find Mr. James’ failure to file “due to inadvertences or excusable neglect” does not meet any due diligence standard, and do not excuse his neglect in failing to file a timely affidavit.  For all the other reasons listed in Olson I, we affirm that decision.    


Mr. James is advised that AS 23.30.260 (Penalty for receiving unapproved fees and soliciting) provides in pertinent part:  


A person is guilty of a misdemeanor, and upon conviction is punishable for each offense by a fine of not more than $1,000, or by imprisonment for not more than one year, or by both, if the person 

(1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or the court . . .

 
For all the above reasons, the employee’s petition for reconsideration under AS 44.62.540 is denied and dismissed.  Our decision in Olson I is affirmed in all aspects.  


ORDER

The employee’s petition for reconsideration is denied and dismissed.  Our decision in Olson I is affirmed in all aspects.


Dated at Anchorage, Alaska this 22nd day of May, 2003.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of CHARLOTTE L. OLSON employee / petitioner; v. PROVIDENCE ALASKA MEDICAL CNTR., self- insured employer / resopondant; Case Nos. 200111409, 199914455; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of May, 2003.

                             

   _________________________________

      




      Robin Burns, Clerk
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