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P.O. Box 25512                                                                                 Juneau, Alaska 99802-5512

	SHONA L. RANDALL, 

                                 Employee, 

                                         Applicant,

                                                   v. 

POOR BOY CONSTRUCTION,

                             (Uninsured) Employer,

                                            Defendant.
	)))))))

))))
	        SUPPLEMENTARY ORDER

        DECLARING DEFAULT

        AWCB Case No.  200003776

        AWCB Decision No.  03-0114

        Filed with AWCB Anchorage, Alaska

        On  May  22,  2003


We heard the employee's request for a default order, together with a claim for additional penalties, interest, and costs, against this employer in Anchorage, Alaska on April 22, 2003. The employee represented herself.  The employer, after receiving notice of the hearing, failed to appear.  We closed the record at the conclusion of the hearing.  We here address the request for a Supplementary Order Declaring Default under AS 23.30.170.

ISSUE
Shall we issue a default order under AS 23.30.170 against this uninsured employer for failing to timely pay the benefits, penalties and interest awarded to the employee in AWCB Decision No. 02-0184 (September 13, 2002)?

SUMMARY OF THE EVIDENCE

The employee worked as a bookkeeper for the employer.  On February 7, 2000, the employee arrived at work to start her day.  She was walking up to the doorway of the office building where she worked, when she slipped on some ice and fell, injuring her back.   The employee continued on to her office, but eventually left to seek medical care for her injury and was unable to return to work.  The employee filed her first workers’ compensation claim in this matter on September 10, 2001, and an Affidavit of Readiness for Hearing on April 23, 2002.  Although the employer had not filed a notice of controversion on a Board approved form; the employer resisted paying the employee any medical or disability benefits.  

On August 7, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, permanent partial impairment (“PPI”) benefits, penalty, and interest.  The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0053.  We hereby incorporate our findings and the full summary of the evidence from that decision by reference.  


Based on the hearing testimony and the documentary record, we issued our Final Decision and Order on September 13, 2002, AWCB Decision No. 02-0184.  In this  decision, we ordered that:
1. The employee’s back injury is compensable.

2. The employee is entitled to TTD benefits under AS 23.30.185 from February 7, 2000 until she reaches medical stability.

3. The employee’s claim for medical costs is granted.  The employee shall submit all unpaid medical bills to the employer for payment. 

4. The employee’s request for reimbursement for transportation costs pursuant to 8 AAC 45.082(d) and 8 AAC 45.084 is granted.  The employee is entitled for reimbursement for her prescription co-payments, mileage, meals and lodging per diem while she was in Seattle, Washington for medical treatment, and $2,273.30 for plane tickets. 

5. The employee’s claim for PPI is not ripe for review at this time.

6. The employee is entitled to a penalty and interest pursuant to AS 23.30.155.

Additionally, in our order, we recommended that the parties schedule a prehearing conference to go over the employee’s documentation and provide the employer with the specific expenses he is required to pay pursuant to this order.

In accordance with the Board’s recommendation, a prehearing conference was held on October 29, 2003, before Worker’s Compensation Officer (WCO) Douglass Gerke.  Both the employee and employer were in attendance.  (10/29/02 Prehearing Conference Summary).  WCO Gerke discussed with the parties their options in relation to our Order.  He also provided the parties with forms and copies of applicable statutes to assist them in pursuing their options.  Id. The parties agreed that the employee worked 8 hours per day, 5 days per week and was paid $12.00 per hour. Id. They also agreed that the employee had gross weekly earnings of $480.00 per week.  Finally, they agreed that on the date of injury, the employee was married and had three dependents entitling her to a TTD benefit rate of $331.29 per week. Id. 

Before the next prehearing conference, the employee was to:

1.
review all records and determine if any bills and reports have not been filed with the Board and served on the employer; and

2.
compile one list of all expenses ordered paid in AWCB Decision No. 02-0184 (September 13, 2002) with supporting documentation. Id.
On November 7, 2002, the employee submitted a list of outstanding medical bills and her out-of-pocket medical expenses. A second prehearing conference was scheduled and noticed for December 2, 2002.  Neither party appeared or called in at the appointed time. 

The employee filed her second workers' compensation claim, dated December 12, 2002 asserting the employer had paid none of the awarded benefits.  She requested a default order on awarded TTD benefits and medical costs. The employee's claim was set for a hearing on April 22, 2003.  


At the April 22, 2003 hearing the employee testified that none of the benefits awarded by our September 13, 2002 decision had been paid.  The employee identified outstanding medical bills in the amount of $2,834.40 and out-of-pocket medical expenses in the amount of 336.77.   

The employee seeks two Decisions and Orders from us. One declaring the benefits awarded in our September 13, 2002 decision in default; and one awarding penalties, interest, and costs for the employer's failure to pay the awarded benefits. 

We here address the employee’s request for a Supplementary Order Declaring Default. We note the record reflects that no proposed compromise and release (C&R) agreement under AS 23.30.012 has been filed concerning the employee’s claims.  The employer has not filed a controversion notice concerning the employee’s claim of default order.  Neither party filed a request for modification under AS 23.30.130, or an appeal under AS 23.30.125, concerning our decision and order in this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

SUPPLEMENTARY ORDER OF DEFAULT

AS 23.30.170 provides:


    (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


    (b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

We find the employer was ordered to pay TTD benefits, medical benefits, transportation costs, meals, lodging, penalties and interest, as ordered in our September 13, 2002 Decision and Order.  By the preponderance of the available evidence, we find the employer failed to pay any of the ordered benefits within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the employer’s default for a supplementary default order.

We find the benefits awarded are in default; and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we must issue a supplementary order, declaring default. In AWCB Decision No. 02-0184 (September 13, 2002) at ordering paragraph 4, we ordered the employer to reimburse the employee $2,273.30 for plane tickets.  In addition to the plane tickets, the employee has identified and listed outstanding medical bills in the amount of $2,834.40 and her out-of-pocket medical expenses in the amount of 336.77 for total of $3,175.17 in outstanding medical expenses. At the September 13, 2002 hearing, we did not set a compensation rate.  At the October 29, 2002 prehearing conference the parties stipulated to a TTD benefit rate of $331.29 per week.
 We accept the parties’ stipulation as binding.  8 AAC 45.070(f).

Based on the employee’s testimony and the documentary record, we find the amount in default under AWCB Decision No. 02-0184 is as follows: 

1.  
TTD benefits under AS 23.30.185 in the amount of $56,319.30
 as of May 12, 2003.

2.
Medical benefits in the amount of $3175.17 under AS 23.30.095(a);

3.
Transportation costs in the amount of $2,273.30; and

4.
A 25 percent penalty under AS 23.30.155(f), totaling $15,524.77.

Based on the record of this case, we conclude the employer is in default of AWCB Decision No. 02-0184 (September 13, 2002), in the total amount of $ 77,209.71.

We further find the employee’s list of unpaid benefits filed on November 7, 2002, does not identify all benefits which were awarded. We find we cannot identify the amount in default under AWCB Decision No. 02-0184 for:

1.
Mileage which was incurred in the course of treatment or examination,

2.
Recoverable costs under 8 AAC 45.180(f), 
3.
Reasonable meals and lodging associated with treatment in Seattle, and 
4.
Interest and penalties.
Id. at 13-18.  The employee’s claim for a default order on these benefits is dismissed without prejudice.  We retain jurisdiction over these issued under AS 23.30.130.
We note that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as 23.30.170.  Because the employee's attempt to secure a 

supplemental default order raises issues of costs, penalties and interest, we retain jurisdiction to resolve these issues in a separate decision and order.  See Phillips v. C&A Distributors, AWCB No. 99-0080 (April 15, 1999); Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  

SUPPLEMENTARY ORDER OF DEFAULT

The employer is in default of AWCB Decision No. No. 02-0184 (September 13, 2002), in the total amount of $77,209.71. 


Dated at Anchorage, Alaska this 22nd  of May,  2003.
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Curtis Hall, Member

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of SHONA L. RANDALL employee / applicant; v. POOR BOY CONSTRUCTION, uninsured employer / defendant; Case No. 200003776; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of May,  2003.
                             

   _________________________________

      




Robin Burns, Clerk







� “Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the Board, for good cause, relieves a party from the terms of the stipulation.”  8 AAC 45.050(f)(3).  WCO Gerke has the authority to accept stipulations in a prehearing.  See generally 8 AAC 45.065.  Therefore we accept the parties agreement on the appropriate weekly TTD benefit as a stipulation binding on all parties with the effect of an order.


� $331.29 * 170 weeks = $56,319.30


� $56,319.30 + $3,175.17 + $2,273.30 = $61,767.77  


   $61,767.77 * 25% = $15,524.77


� $56,319.30 + $3,175.17 + $2,273.30 + $15,441.94  =$77,209.71
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