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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	IN THE MATTER OF THE ACCUSATION

OF THE FAILURE TO INSURE WORKERS’

COMPENSATION LIABILITY 

Against

ALASKA AUTO REPAIR,

                                 Uninsured  Employer,

                                                             Respondant.

	)
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)

)
	        FINAL

          DECISION AND ORDER

        AWCB Case No. 700000356
        AWCB Decision No. 03- 0117

         Filed with AWCB Anchorage, Alaska

         May 23, 2003



On April 23, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Accusation against the employer, Alaska Auto Repair, that it failed to carry workers’ compensation insurance.  Owner Tom Janezich represented the employer.  Mark Lutz, Compliance Investigator for the State of Alaska, Workers’ Compensation Division, appeared at the hearing.  The record closed at the conclusion of the hearing.  The Board proceeded as a two-member panel, which constitutes a quorum.
 

ISSUES

1. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

2. Shall the Board issue a stop order under AS 23.30.080(d)?

SUMMARY OF THE EVIDENCE


Through the course of a routine investigative process, Mr. Lutz discovered the employer was operating without workers’ compensation insurance.  On January 28, 2003, Mr. Lutz filed an Accusation against the employer, accusing the employer of:

(1) being an employer;

(2) using employee labor; and

(3) having neither workers’ compensation insurance nor being approved to self-insure.

The employer has had no workers’ compensation insurance since his policy expired on October 30, 2002.  Alaska Auto claims it uses no employees, but rather uses independent contractors.  Alaska Auto wrote that:

The characteristics of the Technician/IC’s that perform work at my shop include:

(1) Supplying their own tools

(2) Keeping their own distinct hours (they all have keys)

(3) The ability to accept or decline a specific repair situation

(4) Payment based on a per job basis.  If we get reduced payment or no payment, compensation is accordingly negotiable.

(5) Renting shop time for other income jobs that they solicit on their own

(6) Hiring or terminating their own crews as well as compensating those crews

(7) Use of the 1099 tax form, “non-employee compensation”

(8) Getting a bid to me based on a complete or partial job at hand, including all prices of parts, machine work, labor etc. I then submit bid to customer, based on these bids.

(9) Determination of how they want to perform the job at hand.

(10) Warranting their own work, so if the job repair is defective, they must repair it

(11) Communicating with me and/or customer about the billing and payment schedule as needed and decisions about modification of job as needed.


Mr. Janezich wrote that he had oral contracts with each independent contractor, and each one understands the shop does not have workers’ compensation insurance and each independent contractor is responsible for that liability.


Mr. Janezich testified he has two people working at Alaska Auto presently: Scott Wright, since December 2002, and Randy Stiles, since February 2003.  He testified that they can refuse any jobs, choose their own supplier of parts and have their own keys to the shop.  They are paid 35% of the labor costs, and Alaska Auto gets 65%, but this is negotiable.  They do not get paid until Alaska Auto gets paid.  They have the right to hire people to help them without the permission of Alaska Auto and occasionally do so.


The workers are liable for their own labor and are responsible themselves if their auto repairs do not succeed.  Alaska Auto cannot terminate services at will, but can stop giving the workers business.  Mr. Janezich testified he provides light supervision.  Alaska Auto has two-car lifts and a transmission jack, for which Alaska Auto pays rent.  Alaska Auto has tools.  If a tool is broken, the person that broke it is responsible for replacing the tool.


The employer submitted three short letters from individuals who work at Alaska Auto.  Scott Wright wrote that has been an Independent Contractor for Alaska Auto since December 2002.  He said his work conditions are as follows: “I am responsible for my own taxes, insurance and hours of operation.  I am an Independent Contractor.  By this I can come and go as I please, rent shop space as needed and accept or refuse any job that I wish.”


Michael Yatchmeneff wrote that he has worked with Alaska Auto for over one year.  He started out as an hourly employee, but switched to an independent contractor in mid-2002.  He wrote that he was free to make his own hours, bring in his own work, rent out a bay or lift and take time off whenever needed.  He wrote that he was responsible for his own medical insurance, income taxes and “other stuff.”  He is responsible for bringing his own tools to the shop.  He occasionally borrows tools from Alaska Auto, but if broken or lost is required to replace them.


Randy A. Stiles wrote that he started working as a subcontractor at Alaska Auto on January 27, 2003.  He stated it was his understanding that he was responsible for his own insurance and setting his own hours.  He is free to come and go as he pleases, can rent shop space and can refuse or accept any job he sees fit.  He stated he is not an employee of Alaska Auto and is responsible for his own taxes.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
An Accusation has been filed against the employer for failure to insure for purposes of workers’ compensation.  AS 23.30.075 provides, in part: 
   (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
   (b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year ...
AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ....
Disputes regarding employee status are typically fact sensitive.  This matter in particular is very fact sensitive.  Alaska Auto provided three short letters in support of its contention that it is not an employer.  While the Board can accept hearsay testimony, in this case, the Board finds that a more thorough investigation of this matter is necessary, and will reopen the record to accept additional evidence regarding the status of the workers at Alaska Auto.
  The Board finds that this additional investigation would best help ascertain the rights of the parties.
  The Board directs Mr. Lutz to conduct additional investigation in this matter and to arrange for subpoenas of the three witnesses who provided letters in this matter to attend a hearing.  The witnesses may testify via telephone, if necessary.


ORDER
1. The Board will reopen the record to accept additional evidence regarding the status of the workers at Alaska Auto.

2. The Board directs Mr. Lutz to conduct additional investigation in this matter and to arrange for subpoenas of the three witnesses who provided letters in this matter.
3. The parties shall arrange a mutually acceptable hearing date for this additional testimony.
Dated at Anchorage, Alaska this 23rd day of May 2003
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William P. Wielechowski,






     
Designated Chair
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S.T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of the Failure to Insure Workers’ Compensation Liability against ALASKA AUTO REPAIR, uninsured employer / respondant; Case No. 700000356; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of May 2003.

                             

   _________________________________








Shirley A. DeBose, Clerk
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