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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN R. ORCHITT, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

AT & T ALASCOM,

                                                  Employer,

                                                   and 

AT&T CORPORATION,

                                                  Insurer,

                                                            Defendants.
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	        FINAL

          DECISION AND ORDER

        AWCB Case No.  199826457
        AWCB Decision No. 03-0118  

         Filed with AWCB Anchorage, Alaska

         May  29,  2003



On April 8 and 9, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board heard the employee’s claim for additional benefits.  Attorney Steven Priddle represented the employee.  Attorney Trena L. Heikes represented the employer and its insurer (“the employer”).  Per the stipulation of the parties, the evidentiary record was left open until April 18, 2003 to allow the employee to file an updated affidavit of attorney’s fees and to allow the employer to respond to the employee’s attorney fee applications.  

The record closed on April 22, 2003, when the Board next met.  However, the employee submitted a reply to the employer’s opposition to the employee’s attorney’s fees, and the employer petitioned to strike the employee’s reply on April 25, 2003.  The Board reopened the record when it next met, on April 29, 2003 and agreed to strike the employee’s reply because it was filed after the record closed.  The record re-closed on April 30, 2003.

ISSUES

1. Is the employee entitled to additional medical benefits?

2. Is the employee entitled to additional temporary total disability (“TTD”) benefits?

3. Is the employee entitled to permanent partial impairment (“PPI”) benefits?

4. Is the employee entitled to vocational reemployment benefits?

5. Is the employee entitled to interest?

6. Is the employee entitled to attorney fees and costs?

SUMMARY OF THE EVIDENCE

A.
History of Injury and Medical Reports


The employee worked for the employer from January 1991 through February 26, 2001, primarily as an installer.  On November 16, 1998, the employee was working at the Eagle River gateway satellite communication station updating the already existing system by installing a new computer-controlled switching network.  The specifications given to the employee for this particular task called for the work to be performed on the radio frequency (“RF”) microwave system for Satellite Dish Number One (“SD-1”), one of three satellite dishes on the premises.  The specifications required the microwave amplification system for SD-1 to be shut down.  The technician turned off the microwave amplification system.  However, an error apparently caused the employee to be directed to the wrong waveguide network, which remained open.  A waveguide is a rectangular copper plumbing through which amplified RF microwave beams are directed from a point source, such as a RF amplifier, to an endpoint such as a microwave satellite dish.  


The employee and a co-worker, Tim Sorenson, were notified that the microwave amplification system had been shut down and they could begin their work.  The employee set a 10’ ladder underneath the waveguide that he was to disassemble.  The employee began to disassemble the waveguide at the specified flange joint.  At the same time, Mr. Sorenson, using a RF radiation detection meter, was standing in the room where the waveguide was located to detect any RF microwave leakage.  The employee positioned himself at the top of the ladder with his face approximately 9 to 15 inches from the waveguide flange joint so he could disassemble the waveguide.  The employee removed the bolts from the flange, separated the waveguide and was attempting to position the waveguide so that it would support itself so he could connect the other end of the four-foot section.  At about this time, Mr. Sorenson came near the employee’s position and noted the meter was “pegging” the scale, or detecting RF radiation at the highest limit the meter showed.  The employee adjusted the meter to its other settings, but found it was still “pegging” on all settings.  Testimony revealed that the meter, at its highest setting, measures up to 300% of the Federal Communication Commission (“FCC”) limit for RF radiation.  The middle setting measures up to 30% of the FCC limit while the lowest setting measures up to 3% of the FCC limit.


Mr. Sorenson thought the meter was not working properly, so he went to the far side of the room to recalibrate the meter, but it still detected RF radiation.  He then exited the building and, once outside, was able to recalibrate the meter.  After recalibrating the meter, he reentered the building, but got a reading as soon as he entered the room.  He then went near the employee and the meter again “pegged” on all the meter’s scales, indicating RF radiation well in excess of the FCC limit.  At that point, Mr. Sorenson indicated to the employee, who had remained at the top of the ladder, that either something was wrong with the meter or there was a RF microwave radiation leakage from the waveguide.  Mr. Sorenson gave the employee a set of clamps to bind the flanges of the waveguide and stop the RF microwave radiation emission.  


The employee estimated he was exposed to the RF microwave radiation for approximately three to six minutes.  The employee expressed to Mr. Sorenson that he had experienced flushness and heat flashes during that period.  The employee and Mr. Sorenson traced the waveguide back to the amplifier and at that point learned that the wrong amplifier had been shut down.  They found the waveguide went to a 2,000-watt antenna.  Purportedly, the wattage being emitted from the amplifier was at 90 watts, with a frequency of 6 gigahertz (“GHz”).


The employee returned to work, and worked for the next few months, including some overtime.  As discussed below, during this period a number of his colleagues noted he had difficulties with problem solving, headaches and mental acuity. On December 14, 1998, the employee filed a Report of Occupational Injury or Illness, and attached a three-page description of the accident.  In that Report, the employee complained of headaches every day since the accident, isolated to the left side of his head, problems focusing his left eye, numbness in the tips of the left index, middle and ring finger, and tightening of his jaw.  Donald T. Johnson, the Supervisor of Installation for the employer stated the employee was injured by “Radiation Exposure” and there was “No Doubt” about the validity of the employee’s injury.
  


On January 14, 1999, the employee saw Mary Downs, M.D., at Alaska Neurological Consultants, for headaches, visual difficulties with his left eye and difficulty with problem solving.
  Dr. Downs summarized the employee’s symptoms:

The headaches are almost always on the left.  There is a tenderness in the temple region and also in the occipital region.  The pain works its way from the temple into the neck and is a constant pressure pain on the left side.  He does not have nausea.  His visual difficulty is described as his left eye taking a long time to focus.

For about the first month he was having other symptoms as well.  The fingertips on the left hand felt numb and tingling.  He had a couple episodes of pain in the left leg, but this has not been present since.  He occasionally still gets the numb tingly fingers, but it is much better.  He had drooping of the left eyelid when this first happened, but this has also resolved.  Finally he reports that he would stumble when he started to walk.  It was as if the foot wouldn’t move forward when he thought it had.  He didn’t noticed before, but upon direct questioning, he thinks it was always the left foot that wouldn’t move forward and cause him to stumble.

Although most of these symptoms have improved or resolved, the headaches continue.  Also he notes he had very good mechanical aptitude such as he could look at a problem and have several solutions very quickly.  Now he really has to study things, and it is slower coming to him.


Dr. Downs ordered a magnetic resonance imaging (“MRI”) for the employee, which was done on January 15, 1999.  John J. McCormick, M.D., interpreted the MRI as showing, “There are tiny areas of hyperintensity in the frontal lobes.  These have doubtful clinical significance.  The visual pathways are unremarkable, and the study is otherwise within normal limits.”


On January 15, 1999, Kimberly A. Kantner, AT&T’s Radiation Safety Consultant issued a report.  She created a “prediction model” and applied the facts regarding the employee’s exposure to this model.  She concluded the employee’s RF exposure did not exceed FCC limits.


On February 23, 1999, the employee saw David E. Swanson, M.D., at Alaska Retinal Consultants.  Dr. Swanson examined the employee for possible ocular damage because of RF exposure.  He wrote:

The only abnormality that we were able to document was a decreased rate of tear production.  This would not be an unusual finding in any 50-year-old person, but the onset of his symptoms shortly after the exposure is at least suggestive of a causal relationship.  I suppose it is not too farfetched to postulate the possibility of some damage to the lacrimal glands, but I had not been able to find any supporting evidence in the literature by way of a Medline search.


On March 2, 1999, Dr. Downs referred the employee to Marvin C. Ziskin, M.D., Professor of Radiology & Medical Physics at Temple University School of Medicine.  Dr. Ziskin stated:

I believe that [Ms. Kantner] has greatly underestimated the severity of the [employee’s] overexposure.  Her conclusions were apparently based on her calculation indicating a power density of 8 mW/cm2.  Unfortunately, this computation is based upon an inappropriate model for a non-isotropic source, such as the open end of a waveguide.  The actual energy distribution close to the open end of the waveguide is quite complicated.  However, the power density arriving 12” from the open end and on the axis would certainly be much higher than 8 mW/cm2.

On April 16, 1999, Dr. Ziskin wrote the employee:

I recently had the opportunity to speak with Dr. Shwe Tun, M.D., a colleague of mine who specializes in neurophysiology.  We both agreed that your symptoms were very similar to those following mechanical head trauma, a post-concussion syndrome.


At the request of the employer, Patricia J. Sparks, M.D., evaluated the employee.  On May 17, 1999, she issued a report stating, “It is not at all likely that symptoms of headache, incoordination, tinnitus, visual blurring, etc. would develop in a delayed fashion from this exposure, or that such symptoms would be causally related.”
  She also stated that, if the employee had depression it would not be directly related to his RF exposure, although it “may be influenced by his perceptions of the exposure.”


On August 2, 1999, Dr. Ziskin issued another report to the employer affirming his position that the employee was overexposed to RF radiation.
  He stated:

I believe that the radiation safety consultant for AT&T significantly underestimated the actual exposure, in that she had modeled the radiation source as an isotropic point source instead of reflected energy from an open-ended wave-guide.  The power was 90 W and the wave-guide aperture was 2x4 cm.  This results in a spatial-average power density at the wave-guide opening of 11.25 W/cm2 (this is in W/cm2, not mW/cm2).  The profile of the emerging beam is concentrated to a large degree in the axial direction, with much less energy emerging at angles away from the axis.  Also, the metal surfaces of the wave-guide are nearly perfect reflectors.  Because of this, the energy reflected from the flanges and striking Mr. Orchitt would have been significantly greater than that calculated using isotropic model.  A more quantitative evaluation would require measurements under simulated accident conditions.  I find all of the information reported to me and all of the meter responses to be consistent with my opinion that Mr. Orchitt was truly overexposed to RF radiation.

The interaction of RF energy with the body is primarily one of heating.  The temperature elevation of more than a few degrees is harmful.  In Mr. Orchitt’s case there was obviously sufficient heating of the skin on the face and head to cause a sensation of sunburn.  However, since RF radiation is able to penetrate into the body, there’s no doubt that brain tissue was also heated.  Therefore, some neurological problems are expected to result from such an injury.

Dr. Ziskin also addressed the issue of the employee having returned to work, and now being unable to work.  He noted the employee had difficulty performing tasks that he did prior to the accident and stated, “It is well known that some symptoms do not appear immediately following a traumatic neurasthenia.”


On August 3, 1999, the employee saw Stanley Smith, M.D.  Dr. Smith wrote, “I can’t help feel there is a cause and effect relationship” between the employee’s physical complaints and his exposure to radio frequency.
  He removed the employee from his job pending further medical testing, and recommended the employee see Paul L. Craig, M.D., for a neuropsychological evaluation.
  On August 28, 1999, Dr. Craig evaluated the employee.  Dr. Craig found that the employee basically performed within normal limits on sensory-perceptual testing.
  The employee demonstrated “significant inefficiency” on a test that measures a person’s ability to efficiently process numbers.
  Dr. Craig found the employee’s neuropsychological performances “are suggestive of a very mild neurocognitive disorder” and found the employee demonstrated “a significant level of depression.”
  He recommended the employee receive treatment for his depression and with a speech and language pathologist, focusing on “efficiency of information-processing skills and hypothetical-deductive logic.”
  Dr. Craig wrote:

Assuming that there is no previous history of depression, even if the patient’s symptoms are exclusively psychiatric with no associated brain disorder caused by the radio frequency radiation exposure, the fact that he knew he was exposed to a dosage of radio frequency radiation could be an unusual stressor in the workplace, causing the psychiatric disorder described above.  It is within the range of possibility that the patient was exposed to sufficient RF radiation to cause some brain dysfunction, although this is beyond the examiner’s ability to evaluate or to conclude with any degree of medical certainty.


On October 14, 1999, the employer controverted TTD benefits from February 24, 1999 through May 21, 1999 and from August 3, 1999 through and continuing, PPI and RBA benefits and eligibility.
  


On October 18, 1999, the employee began treating with Deborah M. Russell, Ph.D., a Neurocognitive Rehabilitation Specialist at the Brain Injury Association of Alaska.  On November 19, 1999, Dr. Sparks reviewed some documents submitted to her by the employer and issued a report.  She did not believe the employee’s symptoms of headache, incoordination, tinnitus, visual blurring, etc. resulted from his RF exposure.  She wrote that the employee symptoms were “very suggestive of depression.” 
 She did not believe his depression was directly related to his RF exposure, although he “may be influenced by his perceptions of the exposure.”
  


On December 17, 1999, Dr. Sparks issued another report.  She stated:

I do not believe that the neurocognitive disorder or major depression was caused by radio frequency exposure.  Mr. Orchitt may well be depressed and focused on the incident.  His perceptions of the incident and the company’s response may indeed influence his depression.  He certainly would benefit from treatment for depression… Depression certainly may be a debilitating illness that would prevent him from effectively performing his job duties.


On March 29, 2000, Dr. Stanley Smith wrote:

Please be advised that I again support the contention that Mr. Orchitt sustained some neuro-cognitive deficits related to some radio frequency exposure as a result of an industrial accident.  He has had neuropsychiatric testing by Dr. Paul Craig which showed deficits with associated left hemisphere damage, that is verbal intelligence, verbal memories and speech comprehension.  Dr. Marvin Ziskin, M.D., professor of radiology and medical physics also has supported that RF radiation can cause brain damage…. I think we need to be optimistic, some of these things can be overcome, but we are looking at 12-18 months of treatment.


On September 27, 2000, at the request of the employer, Douglas P. Robinson, M.D., a psychiatrist, evaluated the employee.  He diagnosed the employee as suffering "major depression, improved.” 
  He opined that the employee's condition peaked in the summer of 2000, and his symptoms have since improved due to antidepressant medication and/or time.
  He believed the employee's symptoms were "the culmination of a process beginning with stress and leading ultimately to depression and somatization… his condition is most likely due to a process of somatization related to prior stress, suggestion, and depression," and not related to his RF exposure.
 


At the request of the employer, on September 28, 2000, David B. Coppel, Ph.D., a neuropsychologist, evaluated the employee.  He found the employee’s visual processing appeared to be “quite slowed” and his visual memory appeared, in some instances, to be in the impaired range.
  Dr. Coppel found reduced grip strength bilaterally, with significantly lower right hand grip strength, and the employee’s motor speed appeared slowed bilaterally from 1999 levels.
  The employee’s general sequencing and problem solving reflected some mild to moderate impairment.  Dr. Coppel found no evidence of malingering by the employee.
  Dr. Coppel also found the employee suffered depression, which he believed was the primary contributor to the inefficiencies noted in the employee’s testing.


On November 8, 2000, Daniel G. Amen, M.D., evaluated the employee.  He performed Single Photon Emission Computed Tomography (“SPECT”) scans on the employee’s brain on November 8 and 9.  He diagnosed the employee as suffering:

Brain toxicity due to radiation exposure.  There is clear evidence of brain damage on both SPECT studies.  By history, Mr. Orchitt had none of the symptoms prior to the accident and has had many symptoms consistent with high dose radiation exposure after the accident.
  

Dr. Amen also found prefrontal cortex damage, bilateral temporal lobe dysfunction and major depression.
  He recommended additional medication and treatment.


On December 29, 2000, Arthur W. Guy, Ph.D., issued a report at the request of the Board.  He created a computer model to predict the employee's exposure level to RF radiation.  He found the employee's exposure was "in complete compliance with the FCC exposure standards with the absorbed energy very close to the surface of the face and head."


At the request of the Board, Carl H. Sutton, M.D., evaluated the employee.  Dr. Sutton requested the assistance of Dr. Guy in determining whether the employee was exposed to RF radiation above the maximum permitted exposure.  Based on Dr. Guy’s conclusion that the employee was not overexposed to RF radiation, Dr. Sutton concluded that it was unlikely the employee’s neurological or neuro-cognitive symptoms were caused by his RF exposure.
  Dr. Sutton noted:

However, there is often a psychological response to the fear that an injury has been sustained and subsequent symptoms may develop from the emotional factor.  A syndrome of “electrophobia” has been described and, although not present in all individuals fearing that they have sustained a migraine injury, can exert a strong psychosocial influence upon development of symptoms subsequently.


On November 20, 2001, Dr. Guy issued a second report, after receiving additional information.  He again concluded the RF exposure to the employee was within FCC limits.
  On March 24, 2002, Dr. Guy considered further additional information, and recalculated and plotted the exposure fields.  He concluded that it was possible the FCC exposure limit was slightly exceeded regarding the employee.  However, he concluded this level was not hazardous because of the FCC safety factor.
 According to Dr. Guy and Ms. Kantner, the FCC limit allows a safety buffer.  Exposures exceeding the FCC limit are not dangerous unless exceeding several  times the FCC limit.


On February 19, 2003, Dr. Russell issued a report regarding the employee.  She found no evidence of any psychological problems before the employee’s RF exposure.  She concluded the employee suffered physiological damage and permanent deficits from his RF exposure.
  She diagnosed the employee as suffering dementia, due to RF exposure, mood disorder with depressive features, due to RF exposure, consistent migraine following RF exposure and erectile dysfunction following RF exposure.


The employee saw James M. May, Ph.D., for several neuropsychological evaluations.  Dr. May evaluated the employee on February 24, 27, March 6 and 15, 2003. On March 17, 2003, he issued his report.  He found the employee suffered a number of mild deficits, including: information processing, concentration, sensory-perceptual functions, gross motor abilities, visual memory, executive functions and social intelligence.  Dr. May found moderate deficits to include tasks assessing sustained attention and visual perception.  Severe deficiencies were found in psychomotor problem solving and cognitive flexibility.
  He diagnosed the employee as suffering organic personality syndrome and mood disorder, both due to radiation exposure.
  He recommended neuropsychological treatment and suggested vocational retraining.  He thought the employee was suffering Post Traumatic Vision Syndrome and recommended a referral to a Behavioral Optometrist.


On March 31, 2003, Jeff Keene, O.D., evaluated the employee.  He found the employee had the following diagnoses: binocular vision disorder, suppression binocular vision, deficiencies of smooth pursuit movements and convergence insufficiency.
  He stated that these symptoms “can affect job performance and everyday functioning.”
 He stated that “Ocular motor and diffusional disruptions are common after a neurological insult,” and he recommended visual therapy.

B.
Witness Testimony

Dr. Stanley Smith


Dr. Smith is a general practitioner in Anchorage.  He testified at the hearing that he has treated the employee since 1991 for occasional injuries.  He testified the employee was a generally healthy individual until his RF radiation exposure.  The employee saw him for the first time after his RF exposure on March 4, 1999.  He testified the employee's initial symptoms included left facial droops, stumbling, slowing of his mental processes, loss of libido, headaches, a feeling of being "foggy" and difficulty urinating.  On physical  examination, he found no gross abnormalities.  He referred the employee to Dr. Russell at the Brain Injury Association.  He also referred the employee to Dr. Craig.  He referred the employee to an eye doctor, and no major abnormalities were found.  


He reviewed a MRI taken of the employee's brain after the RF exposure.  He testified he does not read MRIs in his practice generally, but felt the employee's MRI showed minor changes.  On cross-examination, he agreed these changes could have been caused by tobacco use or a small stroke.  He testified he would not be able to identify brain damage from radio frequency exposure on a MRI.  He testified the problems the employee was having were consistent with a small stroke.

Daniel G. Amen, M.D.


Dr. Amen is a psychiatrist in California.  He has done approximately 16,000 SPECT scans over his career, speaks 40-50 times per year on this topic and has testified approximately 20 times.  He testified it is common to find a normal MRI or CT scan on someone with a brain injury.  He testified a SPECT scan is a more sensitive study regarding the functioning of the brain.  He testified he gave the employee SPECT scans and found frontal and temporal lobe damage in the employee's brain.  This would be indicative of a brain injury, but would not necessarily show on a MRI.  When the employee was scanned, he was taking Wellbutrin, an antidepressant.  He testified the employee has a serious brain injury and a significant decrease in the blood flow in his brain.


He testified a SPECT scan will not tell what caused an injury.  He did not have other reports, depositions, school records or other records regarding the employee’s abilities prior to his RF exposure.  He disagreed with a published report that SPECT scans were unreliable, and testified that the DSM-IV specifically states that SPECT scans can be helpful.  SPECT scans are approved by the Federal Drug Administration to measure blood flow and Medicare pays for SPECT scans.  He testified the employee’s SPECT scans showed no history of a stroke, and a stroke would have shown as a "hole."  He testified a stroke would show on a MRI, and a viral infection would show differently on the SPECT scan.

John R. Orchitt


The employee joined the Air Force at age 18.  He received approximately 15 commendations and medals. He never received a "poor" rating and retired as a Senior Master Sargent after approximately 23 years, on October 31, 1989.  He testified he had hearing loss in his left ear from his military service and ringing in his left ear at times.  He testified he had bouts of dizziness while in the military, which he believed were elevation-related, when he served in Colorado.  He testified he occasionally had headaches while in the military –  which he believed were tension-related – at the end of some days, and he took Tylenol, which helped his condition. He received a 30% disability from the Veteran’s Administration for injuries suffered in the military, subsequently raised to 50% disability.  He has a long term history of cigarette smoking, and had atherosclerosis.


He went to work for Alascom in January 1991, installing satellite communications equipment.  Alascom eventually became AT&T.  He testified he liked AT&T and the people he worked with.  Some of the work he did was complex.  He testified he was “very good with numbers” before his RF exposure and worked with them often in his job.


He testified that on November 16, 1998 he was working with Tim Sorenson in Eagle River on a waveguide.  Mr. Sorenson was measuring for dangerous levels of RF radiation.  He testified the meter Mr. Sorenson was using had three different scales, and the meter “slammed” to the highest level on all three scales.  He testified the waveguide was approximately 9 to 15 inches from the left side of his face.  


He was using an Allen wrench, a ratchet and nutdriver, and all were metal.  He was using a ladder that was approximately 10 feet high.  The top of the ladder was made of wood.  He testified Mr. Sorenson was approximately five feet from the ladder.  He testified the meter used by Mr. Sorenson was later checked for calibration by the employer, and he was unaware of any problems with it.


The employee believed he had approximately three to five minutes of RF radiation exposure, which was directed towards the left side of his face.  He testified he felt hot during this time.  Approximately three or four hours after this exposure, he noticed a dull headache on the left side of his head.  He testified he had continual headaches in the left side of his head for approximately two years.  He testified that after the RF exposure, he looked in the mirror and the left side of his face was red, as if sunburned.  This condition lasted about two to four days.  


During the next six weeks, the employee had trouble focusing his left eye and experienced “droopiness” in the left side of his face.  He testified he experienced numbness in his left three middle fingers, and also stumbled to the left.  He testified he has had stereo ringing in both ears since the exposure.  He experienced short-term memory recall problems and has had difficulty dealing with numbers.  His also experienced sexual dysfunction since the exposure, and last had sexual relations with his wife in December 1998. He testified he was happy with his life before his accident.


He testified he continued to work, but had problems, particularly with numbers and recalling things.  He worked until February 24, 1999.  His records show that from October 16, 1998 through December 31, 1998, he worked 94.5 hours of overtime, and 15.5 hours of double-time.  From January 1, 1999 through Feb. 24, 1999, he worked 103.5 hours of overtime and was the “in charge installer” during that time.  He was off work from February 24, 1999 through May 1999.  He then worked from May through August 2, 1999.  He has not worked since that time.  


On April 21, 2001, the employee applied for Alaska unemployment benefits.  In his application, he indicated he was available and physically able to work each day.  He received unemployment benefits from April 21, 2001 through May 4, 2002.  Now, he runs his own business performing various activities such as plowing driveways and fixing up old vehicles.

Tim Sorenson


Mr. Sorenson testified at the hearing.  He has worked for the employer for many years and is experienced in using RF radiation detection meters.  He worked with the employee on the day of the accident, and worked with him for approximately three or four years before that.  He testified that before the employee’s exposure, the employee was intelligent and was superior at mechanical and abstract tasks.  He testified the employee was happy, came to work everyday and enjoyed work.


He testified the employee was exposed to RF radiation for approximately two to four minutes.  When he entered the room where the employee was working, he had his RF meter on the highest scale, and the meter “pegged” to the highest value on the scale.  He wondered if the meter was not working properly, so he went outside to recalibrate it. He testified that when he took the meter outside to recalibrate it, he got a zero rating.  When he came back in, the meter “pegged” again.  He tested the exposure on the lowest and middle setting, and the meter went to the highest level on each setting.  He testified the employee immediately began to close the waveguide.  He testified the waveguide, when it was opened, did not stay close together and shifted around.  He testified he was experienced using the meter, and had used meters for many years.  He has worked for the employer for many years doing this type of work.


The employee informed him that he felt a hot flash on his face during the exposure.  Shortly after the exposure, he noticed the employee beginning to experience problems.  He testified the employee’s conversations were not as coherent, and the employee would forget things mid-conversation.  The employee had difficulty remembering things and complained of severe headaches.  He testified that within ten days, there was a “marked difference” in the employee, and within one month there was a “dramatic difference.”  In approximately May 1999, he noticed the employee’s hand was shaking seriously.  


He testified he was concerned about his own health and went for medical testing.  He did not recall meeting with Ms. Kantner regarding the RF exposure until sometime in October 2001.

Michael Killian


Mr. Killian testified at the hearing.  He is a dispatcher for the Teamsters Union and was a business representative for the Teamsters from 1989 until June 2001.  He testified that before the employee’s exposure, the employee was “a very capable individual.”  He testified he was unaware of the employee’s exposure until approximately 30 days after it occurred.  However, he recalled seeing the employee shortly after the accident, and asking if he had gotten too much sun, because his face was red.  He recalled others saying the employee had a red face during this time.  He testified that after the exposure, the employee was “very uncooperative.”

Alan R. Fowler


Mr. Fowler testified at the hearing.  He has been an installer for the employer since January 7, 1991, and has worked extensively with the employee.  He testified the employee had an excellent work ethic before his RF exposure.  He learned of the employee’s exposure approximately three weeks after it occurred.  He testified he noticed the employee had a hard time remembering things, appeared to have short-term memory loss, headaches, shaking hands, less balance and dizziness.  He testified the employee changed “significantly and dramatically” after his RF exposure.

Boyd McFail


Mr. McFail testified at the hearing.  He has worked for Alascom/AT&T since 1974.  He has known the employee since the employee was hired.  He testified the employee was “pretty competent” and “pretty cheerful” before his accident.  He was unaware of the employee’s RF exposure for some time, yet he noticed the employee was frustrated and had problems working.  The employee forgot things repeatedly, got angry faster and became upset with himself.

Joyce H. Powers


Ms. Powers testified the hearing.  She recently retired from AT&T after working there for 28 years as a secretary.  She knew the employee and worked in his department.  She testified that before his exposure, he was an “exemplary person” who was conscientious, kind, generous, stoic and never complained.  She testified she saw “drastic” changes in the employee after his accident.  He was very nervous, frustrated, his memory retention was poor and his whole personality changed “drastically.”  She testified the employee told his supervisor Dennis Johnson of the problems he was having.

Deborah M. Russell, Ph.D.


Dr. Russell testified at the hearing.  She is the only Certified Brain Injury Specialist in Alaska, and is a Neuro Cognitive Rehabilitation Specialist.  Her specialty is working with people with brain injuries. Dr. Russell had a temporary psychology license.  However, due to problems with her supervisor, on August 14, 2002, her license was revoked as of February 11, 2002.  She testified she has spent approximately 75 to 90 face-to-face hours with the employee and has spent hundreds of hours performing research regarding the employee and RF radiation exposure.  She testified the employee has a “global brain injury” which affects his ability to process information.  She testified Dr. May found 24 deficits in the employee and Dr. Amen found 20 deficits.  She testified the employee’s brain injury affects his ability to live and work, and he will never be able to function at the same level. She testified she tried to work with the employer to get the employee back to work, but the employer refused to make accommodations for the employee after his injury.


She testified the employee’s problems are a sign of a “classic brain injury.”  She testified that Dr. Craig had not performed a SPECT scan, and thus his report should be discounted.  She testified that the DSM-IV suggests the use of a SPECT scan in cases where symptoms of dementia are present.  She testified that even if the employee was depressed, it was from his RF exposure.  She testified the employee’s condition has improved somewhat.  She did not believe his tobacco use had anything to do with his symptoms.  She felt the employee’s disability was permanent and he suffered a “full disability.”  She testified that Dr. Keane found the employee suffered binocular vision disorder.  She believes the employee’s condition is work-related because, until his exposure, he had no pre-existing head injuries and no other similar problems.

Kimberly A. Kantner


Ms. Kantner testified at the hearing.  She has worked for the employer since January 1997 as its Radiation Safety Program Manager.  She testified that radio frequency is non-ionizing, which means that the principle effect to the body is from thermal heating.  She testified there are several standards used to measure radio frequency: ANSI and the FCC.  The FCC standard is the most conservative and has been adopted by the Occupational Safety and Health Department.  She did not believe the employee was exposed to any RF radiation in excess of the FCC limit, based on the model she created.


She testified there is no evidence the meter that was used on the day of the employee’s exposure was not properly calibrated.  She testified these meters are safety devices, and employees are instructed to leave the room if unsafe RF radiation levels show.  She testified the highest setting for the meter detects up to 300% of the FCC limit, while the middle setting detects 30% of the FCC limit and the lowest setting detects 3% of the FCC limit.

Douglas P. Robinson, M.D.


Dr. Robinson testified at the hearing.  At the request of the employer, he evaluated the employee.  He testified the employee did not act as if he had brain damage.  In a true brain injury, maximal impairment occurs immediately.  Dr. Robinson testified he knows of no instances where RF exposure caused brain damage.  He testified a high percentage of patients fake brain injuries, and there is only “slightly better than chance” that a neuropsychologist could find a person with a brain injury from one who does not have a brain injury.


He testified he found no evidence the employee was malingering.  He testified, however, that the tests for malingering “don’t work very well.”  He did find some areas of testing on the employee were abnormal. The employee reported to him that he had suffered a headache for approximately two years.  He testified he believes the employee is convinced he has a brain injury.  He diagnosed the employee as suffering major depression, improved, which he believes peaked in 2000.


He testified the MRI of the employee’s brain is of doubtful clinical significance.  If the employee truly had brain damage, he would have not been able to return to work immediately.  He testified that the American Academy of Neurology does not accept SPECT scans, and MRIs, EKGs, CT Scans and PET scans are more reliable.  He has reviewed between five and 10 SPECT scans over his career. He testified that SPECT scans can be useful, but he would be surprised to learn that they are recommended in DSM-IV.


Dr. Robinson has never worked with anyone with RF radiation brain damage.  He testified the employee’s work injury caused no inability to work, and no need for additional treatment after four or five months of TTD.  He does not believe the employee would have missed work because of any depression or somatization.

Julia Winchell


Ms. Winchell testified at the hearing.  She works for the State of Alaska.  She testified that, as of February 11, 2002, Dr. Russell did not have a current license in psychology.  She testified Dr. Russell’s Cease and Desist order became permanent 15 days after it was issued, and was not appealed.

Patricia J. Sparks, M.D.


Dr. Sparks testified at the hearing.  She evaluated the employee at the request of the employer.  She testified the symptoms of RF exposure include heating of the affected area.  She testified that since there was no damage to the lenses of the employee’s eyes, it was unlikely there was damage to his brain, since the eyes are most susceptible to RF exposure damage.


She testified the employee did not appear to have any mental difficulties, and the symptoms he had were not consistent with a brain injury.  She testified the delay in the employee’s symptoms indicates the employee suffered depression, not brain injury.  She testified that SPECT scans have been validated for epilepsy, stroke, Alzheimer’s disease and dementia, but not for finding RF radiation damage.  She testified she does not read SPECT scans.  The employee’s MRI was essentially normal, except for small bright spots, often seen in individuals with atherosclerosis, which the employee has.


She testified the employee does not have RF radiation exposure brain damage because, in order for RF overexposure to cause brain damage there would have had to been significant burning to his skin.  She testified the employee suffered depression, most severely in 1999, and this depression was not organic.  She has treated approximately five people with RF exposure.  One had eye damage, and the rest had superficial heating injuries.  

Arthur W. Guy, Ph.D.


Dr. Guy testified at the hearing.  He evaluated the circumstances of the employee’s exposure, at the request of the Board, to determine the nature of the exposure the employee had to RF radiation.  He testified there are four factors involved: frequency, exposure level, specific absorption rate, distance and other environmental factors.  When creating his exposure model for the employee, he assumed the employee was 12 inches from the waveguide and the waveguides were ½ inch apart.  He also believed the employee was exposed to 90 watts at 6 GHz.  He testified this amount of energy is sufficient to cook an egg.  


He did not believe the employee was exposed to RF radiation in excess of the FCC limits.  He testified that RF waves disperse very rapidly after leaving the waveguide.  Each time the distance is doubled, the exposure is reduced significantly.  He testified he believed Dr. Ziskin’s exposure levels for the employee were incorrect.  He stated that Dr. Ziskin’s comments about spectral reflection were incorrect.


Dr. Guy testified that redness or flushing of skin is a symptom of RF radiation overexposure, as it proves warmth on the affected area from the RF.  He testified that the human skull would sap some energy from the waves.  He testified that some RF meters can be switched to different settings without recalibrating.

JoAnn Stromberg


Ms. Stromberg testified via deposition.  She has been manager of Human Resources for the employer since 1999.  From 1991 to 1999, she worked in the operations side of the company.  Ms. Stromberg testified that, after the employee’s RF exposure, she attempted to accommodate the work restrictions placed on the employee by Dr. Smith.  However, the employee’s job required climbing a ladder, which Dr. Smith would not release the employee to do.  Therefore, the employee was terminated.  

James Preston Williams


Mr. Williams testified via deposition.  He has worked for the employer since 1974.  He became a supervisor in 1995 and manager in 1997.  He previously supervised the employee.  The employee notified him immediately after the RF exposure occurred, and the employee was concerned there would be a loss in telephone service.  He testified he saw the employee after the RF exposure and he appeared “a little unfocused, a little slower than normal.”
  The employee told him that he felt uncomfortable and was concerned about driving, because he feared “blacking out.”
  He testified that before the RF exposure, the employee was competent, had a good work ethic and was cheerful at work.  

Donald Johnson


Mr. Johnson testified via deposition.  He has worked for the employer for 29 years as an installer and installer supervisor.  He was the employee’s supervisor at the time of the RF exposure incident.  He testified that after November 1998, he noticed the employee’s right hand would shake.  He did not notice any problems the employee had with job performance or ability to communicate.  He testified he saw the employee approximately once per week, but talked to him approximately once every other day over the telephone.  


He testified the employee’s work was excellent, the employee was happy and did not complain about work.  He testified he was off from work on the day the employee had his RF exposure, and did not see the employee until approximately two days later.  He testified the employee began missing days from work because of problems he was having with his medications.  

Scott Wood


Mr. Wood testified via deposition.  He has worked for the employer for eight years, and is a Senior Engineer.  He worked with the employee on the Eagle River satellite reconfiguration project in 1998 and 1999.  He interacted with the employee almost every day, often by telephone.  After the employee’s RF exposure, Mr. Wood did not notice that the employee appeared to be suffering any mental problems or inability to focus, walk or speak.  Mr. Sorenson told him that the employee was having difficulty concentrating, headaches and was unable to work.  He testified that, before the employee’s accident, the employee was competent and performed good work.  On the morning after the RF exposure, the employee showed Mr. Wood a red mark by his temple that the employee claimed was a burn.  He testified the area looked like a small, diffuse red area. 

Marvin Ziskin, M.D.


Dr. Ziskin is a professor at Temple University.  He began to communicate with the employee in approximately April 1999, and has talked with him about six times.  He did not treat the employee, but gave him advice about his condition.  He has not examined the employee.  Dr. Ziskin testified that Drs. Guy and Sutton were “tops” in their fields.   Dr. Ziskin testified that a more quantitative evaluation of the employee’s exposure would require measurements under simulated conditions, which was not done by Dr. Guy in this case.


He testified he disagreed with Dr. Guy’s initial assumptions, including reflections off the flange.  He felt that Dr. Guy’s original modeling was flawed because it did not take into account reflected values, and thus his predictions about the level of RF exposure were too low.  He testified the RF waves the employee was exposed to were similar in nature to the radio waves in a microwave oven.  Dr. Ziskin testified that each time you double the distance from the end of the waveguide, the power density goes down by approximately a factor of four.  Dr. Ziskin testified it would be possible for there to be temperature elevation in the brain from RF exposure with "not tremendously large effect at the skin."  He testified that in his lab now, essentially all he tests with are milliliter wave electromagnetic waves, and years ago he researched primarily with ultrasound.  


He testified that if the waveguide the employee was working on was open at the end and the full blast was directed straight at the employee, "there would be significant exposure to damage."  He testified that if a person was exposed to RF radiation and sustained redness on his or her face and experienced heat flashes, both would be evidence of RF overexposure.

Other Witnesses


The employee wished to present another six additional witnesses to testify that the employee suffered mental difficulties after his RF exposure.  The Board ruled that this information was cumulative and did not allow these additional witnesses.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL BENEFITS?


A.
Applicable Laws

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
The Employee’s Right to Additional Benefits

The employee claims he was exposed to RF radiation and has suffered injuries from that exposure for which he is entitled to medical, TTD and other benefits.  The employer claims the employee was not exposed to RF radiation exceeding the FCC limit, and suffered no injury from any RF exposure.  The Board finds the employee introduced sufficient evidence to raise the presumption of compensability regarding the need for additional benefits.
  The employee testified he was exposed to RF radiation for approximately three to five minutes, during which time he felt heat flashes.  The employee and Mr. Sorenson testified the RF meter being used to measure the employee’s workspace indicated RF radiation far in excess of the FCC limit.  Dr. Ziskin testified the employee’s RF exposure exceeded the FCC limit, and some neurological problems could be expected from this exposure.
  Dr. Amen indicated the employee had brain damage and major depression as a result of his RF exposure.
  Dr. Russell indicated the employee suffered physiological damage and permanent deficits from his RF exposure, which caused him to miss work.
  Dr. May found the employee suffered a number of mild, moderate and severe mental and cognitive deficits that were caused by his RF exposure.
  He recommended neuropsychological treatment and vocational retraining.
  Dr. Keene evaluated the employee and found multiple visual disorders that could affect his job performance and everyday functioning.
  Dr. Smith believed the employee sustained neurocognitive deficits related to his RF exposure, and felt the employee needed additional long-term treatment.
  A number of witnesses testified the employee’s work abilities lessened after his RF exposure.  The Board finds this evidence is sufficient to establish a “preliminary link” between the work accident and the employee’s claim for additional benefits.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits the employee claims.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  The employer presented evidence that the employee’s exposure to RF radiation did not exceed FCC limits.  Ms. Kantner and Dr. Guy both created models to predict the employee’s RF radiation exposure.  Both testified the employee’s exposure to RF radiation did not exceed FCC limits.  Dr. Sparks wrote that she did not believe the employee’s symptoms of headache, incoordination, tinnitus, visual blurring, etc. resulted from his RF exposure.
  She did not believe the employee’s depression was directly related to his RF exposure.
  Dr. Robinson did not believe the employee’s major depression was related to his RF exposure.
  Dr. Sutton concluded it was unlikely the employee’s neurological or neurocognitive symptoms were caused by his RF exposure.
  Dr. Coppel did not believe the employee’s neurocognitive deficits were due to his RF exposure.
  The Board finds the employer has offered substantial evidence ruling out the employee’s employment as a substantial factor in causing the employee’s injuries, thus rebutting the presumption.
  The employee must prove his claim for additional benefits by a preponderance of the evidence.
 


1.
The Employee’s RF Radiation Exposure

The employee claims his RF exposure exceeded FCC limits.  The employee and Mr. Sorenson testified the RF detection meter found significant RF radiation in the room where the employee was working.  The employee was working on a 10’ ladder changing a waveguide.  Mr. Sorenson testified his RF detection meter “pegged” while set on the highest setting when he was several feet from the employee’s ladder, and registered readings throughout the room in which he and the employee were working.  Mr. Sorenson went outside and recalibrated the meter, only to have it “peg” to the highest level again as he neared the employee’s work area.  There is no evidence the meter was broken or improperly used, and Mr. Sorenson has many years experience using this meter. 


Ms. Kantner testified the highest setting on the meter used by Mr. Sorenson detects up to 300% of the FCC limit for RF radiation.  Mr. Sorenson found RF radiation readings exceeding 300% of the FCC limit several feet away from where the employee was working and where the waveguide was located. Drs. Guy and Ziskin both testified RF radiation disperses significantly after leaving a waveguide.  Dr. Ziskin testified that each time the distance from the end of the waveguide is doubled, the power density decreases by approximately a factor of four.  Since Mr. Sorenson detected RF radiation that exceeded the FCC limit by over 300% from several feet away from the employee, who was using a ten foot ladder, the evidence demonstrates the RF radiation exposure suffered by the employee was greatly in excess of that amount. 


The Board finds the employee’s exposure to RF radiation substantially exceeded the FCC limits.  The Board relies in large part on the testimony of the employee, Mr. Sorenson and Dr. Ziskin.  The Board finds these witnesses credible, and accords substantial weight to their testimony.
  While Dr. Guy and Ms. Kantner both created extensive models to attempt to calculate the employee’s RF radiation exposure, it is clear to the Board that these models simply do not correspond to the known facts in this case.  Both testified the high readings detected by Mr. Sorenson’s meter were possible because of the reflective nature of the RF radiation bouncing off various items in the room.  However, it defies common sense that the entire room was flooded with RF radiation, as evidenced by Mr. Sorenson’s meter, yet the employee was somehow impervious to this exposure, despite the fact that he was nine to fifteen inches from the exposure source.  


Even assuming Mr. Sorenson’s RF meter was set at the middle detection dial, this still indicates a finding of RF radiation in excess of 30% of the FCC limit.  Considering that Mr. Sorenson’s meter was several feet from the base of the employee ladder when it “pegged,” and considering the significant dispersion rate of the RF radiation, the evidence demonstrates the employee’s RF exposure was significantly in excess of the FCC limit.


Further proof of the RF overexposure is the physical symptoms the employee experienced.  The employee testified he experienced a hot flash on his face during the RF radiation exposure, and experienced a red mark on the left side of his face, at the point of exposure.  Mr. Sorenson testified the employee informed him of this hot flash.  Mr. Killian and Mr. Wood corroborated the fact that the employee had a red area on the side of his face.  Dr. Guy testified the employee’s feelings of warmth on his skin and redness are symptoms of RF radiation overexposure.  Drs. Sparks and Ziskin testified that a feeling of warmth is indicative of RF radiation overexposure.  The Board concludes the employee suffered a significant overexposure to RF radiation on November 16, 1998 while working for the employer.


2.
The Employee’s Need for Additional Medical Treatment

The employee seeks reimbursement for medical bills incurred due to his RF exposure.  Immediately after the employee’s injury, he complained of headaches to the left side of his head, visual difficulties with his left eye and mental and other difficulties.  Mr. Sorenson testified the employee was happy, reliable, intelligent and superior at mechanical and abstract tasks before his RF exposure.  Shortly after the exposure, he began to notice problems: the employee’s conversations were not as coherent, he would forget things and the employee’s hand began shaking seriously.  Mr. Fowler testified the employee had an excellent work ethic before his RF exposure.  After the exposure, he noticed the employee had a hard time remembering things, had short-term memory loss, headaches, shaking hands, less balance and dizziness.  Both he and Mr. Sorenson testified the employee changed significantly and dramatically after his RF exposure.  


Mr. McFail testified that after the employee’s RF exposure, the employee forgot things repeatedly, got angry faster and became upset with himself.  Ms. Powers testified that before the employee’s exposure, he was an “exemplary person.”  After his RF exposure, she saw “drastic” changes in the employee: he became nervous, frustrated, his memory retention decreased and his personality changed dramatically.  The Board finds Mrs. Fowler, Sorenson and McFail and Ms. Powers to be credible
, and accords substantial weight to their testimony.


Dr. Downs initially documented the difficulties the employee was experiencing with headaches, visual difficulties and mental difficulties.
  Dr. Ziskin opined that the employee’s symptoms were similar to those following a mechanical head trauma or post concussion syndrome.
  Dr. Ziskin indicated that “there’s no doubt that brain tissue was also heated [during the RF exposure].  Therefore, some neurological problems are expected to result from such an injury.”
  On August 3, 1999, Dr. Smith wrote that he believed the employee’s complaints were related to his RF exposure, and he removed the employee from work, pending a neuropsychological evaluation.


On March 29, 2000, Dr. Smith wrote that the employee suffered neurocognitive deficits due to his RF exposure, and stated the employee needed 12-18 months of treatment.
  Dr. Craig found the employee’s neuropsychological performances suggested a very mild neurocognitive disorder, and found the employee had “a significant level of depression.”
  He recommended treatment for this depression and treatment with a speech and language pathologist.  On November 8, 2000, Dr. Amen found the employee had brain damage and major depression from his RF exposure, and recommended additional medication and treatment.
  Dr. May conducted neuropsychological evaluations on the employee and found numerous mild, moderate and severe deficits, which he related to the employee’s RF radiation exposure.
  Dr. Keene found a number of visual problems in the employee that could affect his job performance and everyday functioning.
  He stated these types of problems are “common after a neurological insult,” and he recommended visual therapy.
  The Board finds the employee has proven his need for additional medical care.


The employer’s physicians do not dispute the employee has some mental injury, although they dispute the cause.  Dr. Sparks testified the employee suffered depression, most severely in 1999.
  Dr. Robinson testified the employee suffered “major depression, improved” which he believes peaked in summer 2000.
  On September 28, 2000, Dr. Coppel found the employee suffered some neurocognitive deficits, but attributed those to the employee’s depression.
  


The Board’s physician, Dr. Sutton, concluded it was unlikely the employee’s neurological or neurocognitive symptoms were caused by his RF exposure.
  However, Dr. Sutton relied extensively on Dr. Guy’s exposure model, which the Board has found to be an inaccurate gauge of the employee’s RF exposure.  Moreover, Dr. Sutton agreed:

[T]here is often a psychological response to the fear that an injury has been sustained and subsequent symptoms may develop from the emotional factor.  A syndrome of “electrophobia” has been described and, although not present in all individuals fearing that they have sustained a migraine injury, can exert a strong psychosocial influence upon development of symptoms subsequently.


The Board is persuaded that the mental deficits and depression the employee has suffered are due to his RF exposure.  There is a multitude of evidence that the employee was not depressed and had strong concentration, problem solving and other mental skills before his RF exposure.  There is significant credible evidence that his condition changed after his RF exposure.  Accordingly, the Board finds by a preponderance of evidence the mental deficits and depression the employee has suffered are due to his RF exposure.  The employee is entitled to past, present and future medical benefits, in accordance with the Workers’ Compensation Act and Board regulations, with interest.


3.
The Employee’s Right to Additional Temporary Total Disability Benefits

The employee seeks TTD benefits from February 24, 1999 through May 21, 1999, and from August 3, 1999 to the present and continuing,
 for injuries he claims occurred from RF radiation exposure.  Injured workers are entitled to receive 80% of their spendable weekly wage when disabled.
  TTD benefits may not be paid after the date of medical stability.
  Medical stability means:

The date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


The employee testified he suffered headaches for two years after his RF exposure.   As stated above, numerous witnesses verified the employee’s complaints and testified the employee had mental and cognitive difficulties after his RF exposure.  On January 14, 1999, Dr. Downs noted the employee was having headaches and mental difficulties.
  On April 16, 1999, Dr. Ziskin wrote that the employee’s symptoms were similar to those following a mechanical head trauma, or post-concussion syndrome.
  He related the employee’s complaints to his RF exposure.  On May 17, 1999, Dr. Sparks noted the employee had symptoms including headaches, tinnitus and visual blurring.  She noted the employee suffered depression and stated that, although not directly related to his RF exposure, it “maybe influenced by his perceptions of the exposure.”
 She also recommended the employee receive treatment and stated, “Depression certainly may be a debilitating illness that would prevent him from effectively performing his job duties.”
  Dr. Robinson testified the employee was disabled for about 4 or 5 months.
 The Board finds the employee has proven by a preponderance of the evidence that he was temporarily totally disabled from February 24, 1999 through May 21, 1999.  The employer is ordered to pay TTD benefits for the time period from February 24, 1999 through May 21, 1999, with interest.  


Regarding the employee’s claim for TTD benefits from August 3, 1999 and forward, the Board finds the employee is entitled to additional TTD benefits.  The employee testified his complaints and headaches continued after his RF exposure.  His co-workers verified his complaints.  On August 2, 1999, Dr. Ziskin wrote that some neurological problems were to be expected from the employee’s RF overexposure.
  On August 3, 1999, Dr. Smith wrote that he believed the employee’s physical complaints were related to his RF exposure.
  He removed the employee from work and recommended the employee see Dr. Craig for a neuropsychological evaluation.
  Dr. Craig found the employee suffered “a very mild neurocognitive disorder” and found the employee demonstrated “a significant level of depression.”
  He believed the employee’s RF exposure could have contributed to his psychiatric disorder.
  On November 19, 1999, Dr. Sparks reiterated that the employee suffered depression which “may be influenced by his perceptions of the exposure,”
 although she did not believe his depression was debilitating.  On March 29, 2000, Dr. Smith wrote that the employee suffered neurocognitive deficits due to his RF exposure, and stated the employee needed 12-18 months of treatment.
  On September 27, 2000, Dr. Robinson noted the employee suffered “major depression, improved”, which he believes peaked in the summer of 2000.
  On September 28, 2000, Dr. Coppel found the employee had some neurocognitive deficits, which he believed were due to depression.
  On November 8, 2000, Dr. Amen found the employee had brain damage and major depression, which called for additional medication and treatment.


The Board finds the employee has proven his claim for additional TTD benefits.  The evidence demonstrates the employee suffered debilitating depression after his RF exposure.  The Board finds the employee’s predominant cause of disability was his depression.  The Board finds by a preponderance of evidence the employee was able to return to work on April 21, 2001.  This date comports with the evidence in the Board’s file.  The employee testified his headaches lasted for approximately two years after his RF exposure on November 16, 1998.  Dr. Robinson testified the employee’s major depression peaked in the summer of 2000.  On April 21, 2001, the employee applied for Alaska unemployment benefits.  In his application, he indicated that he was available and physically able to work each day.  The Board concludes that April 21, 2001 is the date the employee was medically stable and able to return to work.  


4.
The Employee’s Right to PPI and Vocational Rehabilitation Benefits

The employee seeks PPI and vocational rehabilitation benefits.  The record is devoid of a PPI rating.  Accordingly, the Board makes no findings as to that issue.  Injured workers are not entitled to vocational rehabilitation benefits without a prediction of permanent impairment.
  Accordingly, the Board makes no findings regarding that issue.

II.
ATTORNEY FEES AND COSTS

The employee seeks $74,649.00 in attorney and paralegal fees, and $8,369.20 in legal costs.  The employer claims the employee’s requests are excessive.  The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted affidavits detailing and explaining his fees.  He affied that he incurred $74,649.00 in attorney and paralegal fees from July 19, 2002 through April 9, 2003 working on this claim.
  Mr. Priddle requested an hourly attorney fee of $195, and $85 for his paralegal.  The Board finds the employee has prevailed on the most substantial aspects of his claim: additional medical and TTD benefits.  


The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Trena Heikes, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Steven Priddle, was also a strong and effective advocate for his client, and was obviously thoroughly prepared.  His briefs and presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.  


On the other hand, as stated in the employer’s April 18, 2003 Opposition to Employee’s Fee Affidavits, some of the hours billed appear excessive.  The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  Considering the nature, length and complexity of the services performed, as well as the benefits resulting to the employee, the Board will award the employee an attorney and paralegal fee of $52,254.30, which is 70% of the fee requested by the employee.  The Board finds this amount is reasonable.


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs.  The April 14, 2003 affidavit seeks costs amounting to $8,369.20.
  This affidavit includes fees for witnesses, witness preparation and testimony, evaluations, supplies and technical assistance, court reporter fees, copies, long distance charges and courier fees.  The Board’s regulations do not provide for supplies and technical assistance, as this is an overhead cost.
  Accordingly, the employee’s request for $293.20 attributable to supplies and technical assistance will be disallowed.  


The Board will allow the costs for “Dr. May Prep and stand by for testimony.”  This is specifically allowed in 8 AAC 45.180(f)(1) and (9), and Dr. May’s testimony would have been relevant and potentially necessary.  The Board will allow the costs for Dr. Russell’s preparation and testimony.  This is specifically allowed under 8 AAC 45.180(f)(9).  At the time the employee began treating with her in October 1999, she was temporarily licensed.  She remained licensed until February 2002.  Her testimony was relevant to the employee’s claim.  The Board finds the remainder amounts were reasonably necessary for the litigation of the employee’s claim.  The Board will award $8,076 in legal costs to the employee.

ORDER

1. The employee suffered a significant overexposure to RF radiation on November 16, 1998 while working for the employer.

2. The mental deficits and depression the employee has suffered are due to his RF exposure.  The employee is entitled to past, present and future medical benefits, in accordance with the Workers’ Compensation Act and Board regulations, with interest.

3. The employer is ordered to pay TTD benefits from February 24, 1999 through May 21, 1999, with interest.  

4. The employer is ordered to pay TTD benefits from August 3, 1999 through April 21, 2001, with interest.

5. The Board will retain jurisdiction to resolve future disputes regarding the employee’s right to PPI and vocational reemployment benefits.

6. The employer is ordered to pay the employee $52,254.30 for attorney’s fees and paralegal fees.  
7. The employer is ordered to pay $8,076 in legal costs.
Dated at Anchorage, Alaska this 29th  day  of  May 2003.
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William P. Wielechowski,






     
Designated Chair
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Andrew J. Piekarski, Member

DISSENT OF BOARD MEMBER PHILIP E. ULMER

This was a difficult case before the Board, mainly due to the technical nature of much of the testimony.  Both counsels for the employee and employer were well prepared and presented their respective cases well.  I very much appreciate the very cogent way in which evidence and testimony were presented before us.  

In the most respectful manner possible, I dissent from the majority opinion.  Based on all that was presented in open testimony and the written record, I could not resolve within my own thinking that the employee suffered an overexposure of non-ionizing radiation of such strength that it penetrated the skull and affected the neurological function of the brain or caused any physical impairment as a result.  Medical testimony convinced me that the employee did not exhibit certain symptoms that would have concluded beyond a reasonable degree of medical certainty that the brain tissue was materially impacted by the non-ionizing radiation source.  I conclude that the employee had an exposure that caused dermal symptoms that readily healed over a reasonable time.  I was not convinced that the radiation was of such strength that it passed through the cranium and exposed the brain tissue.  I believe the employer paid all benefits due in light of my conclusion and no further benefits were payable that could be attributable to the exposure levels the employee received.

The massive amount of oral testimony presented regarding the change in personality of the employee post injury date did sway me to believe that the possibility existed that the event itself might have been a cause for the psychological problems that were brought into evidence by lay witnesses and treating professionals.  However, to me there was a clear dispute on the medical/psychological evidence in this regard.

Therefore, considering my interpretation of the evidence, I conclude that the employer paid all benefits that were due based on the evidence.  However, I believe the Board would have been better served in this case to order an SIME to gather additional evidence to ascertain if the psychological changes of the employee post-injury were the result of the exposure event.  If an SIME were ordered and evidence ultimately received, I believe it would have allowed me to determine if more TTD would have been payable and possibly even determine if any PPI or PTD exposure may have been due.  







____________________________                                  






Philip E. Ulmer, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN R. ORCHITT employee / applicant; v. AT & T ALASCOM, employer; AT&T CORPORATION, insurer / defendants; Case No. 199826457; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th  day  of May  2003.

                             

   _________________________________

      






Robin Burns, Clerk
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