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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	HOWARD K. BRANSTETTER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

TOTEM OCEAN TRAILER EXPRESS INC.,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  200120367
        AWCB Decision No. 03-0119 

         Filed with AWCB Anchorage, Alaska

         on May 29, 2003



We heard this matter at Anchorage, Alaska on May 15, 2003.  Attorney Michael Jensen represents the employee.  Attorney Joseph Cooper represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

Selection of an additional physician (if any) to complete the Board ordered second independent medical evaluation (SIME).  


SUMMARY OF THE EVIDENCE

We incorporate the facts as detailed in our previous decision in Branstetter v. Tote., AWCB Decision No. 03-0024 (February 6, 2003) (Branstetter I), wherein we ordered an SIME be held by a panel consisting of Neil Pitzer, M.D., a physiatrist, and Thomas Gritzka, M.D., an orthopedist.  Dr. Pitzer practices and is licensed in Colorado, not Alaska.  Dr. Gritzka is licensed and practices in Alaska.  Disputes were found under AS 23.30.095(k) regarding causation of the employee’s back, right lower extremity, and chronic regional pain syndrome (CRPS) conditions, and the reasonableness and necessity of continued medical treatment.  


As of the date of the May 15, 2003 hearing, Dr. Gritzka had completed his orthopedic portion of the SIME.  However, he is holding on to the report until the physiatrist section is completed and the reports can be filed jointly.  At the May 15, 2003 hearing, the employee testified that due to his pain complaints he is unable to travel.  He testified that traveling all the way to Denver, Colorado to be evaluated by Dr. Pitzer would be extremely painful.  The employer advised the Board that it is willing to have Dr. Pitzer come to Alaska to evaluate the employee, but Dr. Pitzer would have to associate with a physician in Alaska, as he is not licensed to practice here (which the employer offered to pay for at the May 15, 2003 hearing).


The employer offered to fly the employee in increments to accommodate his travel restrictions of no more than three consecutive hours at a time (IE:  Anchorage, to Juneau; Juneau to Seattle;  and Seattle to Denver all on separate days).  Upon Board inquiry, the Board was left with the impression that this would be unacceptable, and perhaps worse than travelling all in one day based on the employee’s representations.  


At the May 15, 2003 hearing, the Board and parties discussed other alternative physiatrists in the Anchorage Area.  The employee had treated directly with every physiatrist or his or her partner with the exception of Joella Beard, M.D. a physiatrist located in Anchorage.  The employee expressed some hesitation because he was unaware of Dr. Beard’s reputation.  After the hearing, Workers’ Compensation Officer Joireen Cohen verified with Dr. Beard’s office that she is Board certified in Physiatry and has not treated the employee.    


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130 provides:  


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


We find that choosing Dr. Pitzer to perform the physiatry section of the SIME was a mistake on our part, not realizing the employee’s travel limitations when we issued Branstetter I.  Based on this newly discovered information, we will exercise our discretion and modify our decision in Branstetter I.  We will change our choice of physician to Dr. Beard, to perform the physiatry section of the evaluation.  We direct Ms. Cohen to schedule the remaining portion of the SIME as ordered in Branstetter I, substituting Dr. Beard for Dr. Pitzer.  


ORDER

Physiatrist Joella Beard M.D., pending her acceptance, is chosen to complete the remaining section of the SIME, our decision in Branstetter I is so modified.    


Dated at Anchorage, Alaska this 29th day of May, 2003.
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Dale Walaszek, Member

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of HOWARD K. BRANSTETTER employee / applicant; v. TOTEM OCEAN TRAILER EXPRESS INC., employer; EAGLE PACIFIC INSURANCE CO., insurer / defendants; Case No. 200120367; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of May, 2003.
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