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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 25512                                                                                     Juneau, Alaska 99802-5512
	JAMES P. SINE, 

                                Employee, 

                                       Petitioner,

                                                   v. 

STATE OF ALASKA,

 (Self-Insured)        

                                 Employer,

                                     Respondents/Petitioners.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       FINAL

       DECISION AND ORDER ON

       RECONSIDERATION

        AWCB Case No.  200120814

        AWCB Decision No. 03-0124

         Filed with AWCB Anchorage, Alaska

         May  30,  2003



On May 27, 2003, at Anchorage, Alaska, we heard the parties’ respective petitions for reconsideration of our Final Decision and Order, AWCB Decision No. 03-0096 (April 30, 2003). The parties’ petitions were heard on the written record. Attorney William Soule represented the employee and Blue Cross.  Assistant Attorney General Paul Lisankie represented the employer. We closed the record on the parties’ petitions for reconsideration on May 27, 2003.  We proceeded as a two member panel which constitutes a quorum under AS 23.30.005(f).
 


ISSUE
Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 03-0096 (April 30, 2003)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee worked as a State Trooper for the employer.  On August 17, 2001, the employee’s back began hurting in the middle of his work shift.  He had been sitting in his patrol car wearing his equipment belt.  When he got out of the patrol car he noticed a increase in his back pain.  (4/23/02 Workers’ Compensation Claim).  A few days later the employee went to see his physician, Charles Layman, M.D.  Dr. Layman ordered a magnetic resonance image (“MRI”) which showed degenerative disc and facet joint disease with bony neuroforaminal narrowing bilaterally at L5-S1.  (8/22/01 MRI Report). The employer accepted compensability of the injury.  


The employee was initially paid temporary total disability (“TTD”) benefits from August 18, 2001 through November 6, 2001.  (11/27/02 Compensation Report).  On December 20, 2001, the employer controverted all of the employee’s benefits based on Dr. Neumann’s EME Report.  (12/20/01 Controversion Notice).  The employee then sought medical care for his back injury through his health insurance company, Blue Cross.  


The employee hired attorney William Soule, who filed a workers’ compensation claim on April 22, 2002, claiming TTD, PPI, past and ongoing medical costs and reimbursement to Blue Cross and the employee, transportation expenses, interest, an SIME, and attorney’s fees and costs.  (4/22/02 Workers’ Compensation Claim).  At the prehearing conference held on October 2, 2002, the employer accepted the employee’s claim and withdrew its December 20, 2001 controversion notice.  The parties stipulated that the employee should be referred for a reemployment eligibility evaluation.  (10/2/02 Prehearing Conference Summary).  The employee subsequently provided the employer with medical records and evidence of medical payments made by the employee and Blue Cross for his work-related injury.  At the prehearing conference on November 18, 2002, counsel for the employer stated he was at fault for the delay in paying the employee’s bills by not getting the bills to the adjuster timely.  He also noted that there was a new adjuster assigned to the employee’s case, which should expedite the payments.  (11/18/02 Prehearing Conference Summary).


On January 24, 2003, the employee’s counsel submitted an affidavit of attorney’s fees and costs to the employer.  Fees incurred through January 23, 2003 were $6,980.00 and costs were $237.53.  (1/24/03 Affidavit of Attorney’s Fees and Costs).   On January 27, 2003, another prehearing conference was held.  The employee had still not been reimbursed any of his out-of-pocket medical expenses, Blue Cross had not been reimbursed for any of the medical expenses it had paid for the employee’s work-related injury, and no attorney’s fees or costs had been paid.  However, the employee’s transportation expenses had been paid and the employee had been paid additional TTD benefits.  The parties stipulated to a hearing date of April 16, 2003 for the remaining issues from the employee’s April 22, 2002 Workers’ Compensation Claim (“WCC”), with the addition of a claim for a penalty on the untimely payment of Blue Cross’ medical expenses.  (1/27/03 Prehearing Conference Summary).  

The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0096.  We hereby incorporate the full summary of the evidence from that decision by reference.  In our Decision No. 03-0096, we ordered:

1. The employer to reimburse the employee and Blue Cross for all medical expenses supported by chart notes and medical reports related to the employee’s work-related back injury within 45 days of the filing of this decision and order;  

2. The employer to pay the employee penalties and pay interest to the employee and Blue Cross; and  
3. The employer is to pay attorney’s fees and legal costs in the amount of $12,056.55.  Blue Cross is directed to pay attorney’s fees pursuant to their fee agreement with Mr. Soule, directly to Mr. Soule’s trust account.

On May 9, 2003, the employee timely petitioned the Board to reconsider Order paragraphs 1 and 3.  Specifically, the employee asks that we clarify whether Order paragraph 1 requires payment in 30 days as discussed on page 13 of AWCB Decision No. 03-0096 or 45 days as stated in Order  paragraph 1.  The employee also asks that we reconsider Order paragraph 3 and revise it to agree with the employee’s attorney’s fee agreement with Blue Cross.


The employer opposed the employee’s petition for reconsideration.  It argued that the 30-day requirement commences only after the employer receives both the provider’s bills and the physicians report on form 07-6102.  As to the payment to Quality Solutions, the employer argues that any fee agreement with the 3rd party intervenor should be produced for the Board’s inspection.


The employer also cross-petitioned for reconsideration. It asks the Board to reconsider the employer’s argument on the legal requirement to file physician’s reports, and, at a minimum provide an explanation for rejecting it.  The employer also asks the Board to reconsider its application of estoppel and waiver to the facts of this case.  The employer argues that the employer was unaware of the need to address any equitable issues and thus could not present any evidence on the matter.   Finally, the employer asks the Board to reconsider its order for reimbursement, penalties, and interest.   It argues that there no basis for the Board’s conclusion that the employee is entitled to reimbursement on benefits other than “medical benefits” under AS 23.30.095 that were due prior to November 18, 2002 and remained unpaid after December 18, 2002.


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer and employee ask that the Board reconsider AWCB Decision No. 03-0053.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...


In response to both Petitions for Reconsideration, we have examined the record of this case, the parties’ respective petitions, as well as our Decision and Order No. 03-0096.  We find Order paragraph 1 should have required payment within 30 days, not 45.  We also find that Order paragraph 3 should have required payment directly to Mr. Soule’s trust account, for distribution to Blue Cross.  


As to the employer’s cross-petition, we find that the employer seeks to re-litigate this matter.   We decline to do so. 

ORDER

1.  Order paragraph 1 at page 16 of AWCB Decision No. 03-0096 is modified to reflect that the employer is directed to reimburse the employee and Blue Cross for all medical expenses supported by chart notes and medical reports related to the employee’s work-related back injury within 30 days of the filing of this decision and order.

2. Order paragraph 3 at page 16 of AWCB Decision No. 03-0096 is modified to reflect that the employer is directed to pay attorney’s fees and legal costs in the amount of $12,056.55.  Blue Cross is directed to pay attorney’s fees pursuant to their fee agreement with Mr. Soule.  The employer is directed to pay all amounts to be reimbursed to Blue Cross directly to Mr. Soule’s trust account, for distribution to Blue Cross. 

3. All other aspects of AWCB Decision No. 03-0096 are affirmed.


Dated at Anchorage, Alaska this 30th day of May 2003.






ALASKA WORKERS' COMPENSATION BOARD







_________________________________                                






Rebecca Pauli, Designated Chairperson







____________________________                                






Jay Rhodes, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of JAMES P. SINE employee/applicant; v. STATE OF ALASKA, employer and PACIFIC CLAIMS INC., insurer/defendants; Case No. 200120814; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th  day of  May,  2003.

                             

   _________________________________

      




Robin Burns, Clerk

�











� The original two member panel consisted of Chairperson Sumner and Board Member Rhodes.  Chairperson Pauli has replaced Chairperson Sumner on the panel.  Chairperson Pauli reviewed the record and hearing tapes prior to participating in deliberations on the parties’ petitions for reconsideration.
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