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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SCOTT A. GROOM, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA, D.O.T.,

                           (Self-insured) Employer,

                                                             Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  199905415, 199920202
        AWCB Decision No. 03 - 0125 

         Filed with AWCB Fairbanks, Alaska

         on May 30, 2003


We heard the employee’s claims for a variety of benefits in Fairbanks, Alaska, on May 8, 2003.  Attorney James Hackett represented the employee.  Assistant Attorney General Paul Lisankie represented the employer.  We closed the record at the conclusion of the hearing on May 8, 2003.

ISSUES
1.
Is the employee entitled to permanent total disability (“PTD”) benefits under AS 23.30.180?

2.
Is the employee entitled to additional temporary total disability (“TTD”) benefits under AS 23.30.185 from March 13, 1999l continuing?

3.
Is the employee entitled to permanent partial impairment (“PPI”) benefits under AS 23.30.190?

4.
Is the employee entitled to reemployment benefits under AS 23.30.041?

5.
Is the employee entitled to medical benefits under AS 23.30.095(a)?

6.
Did the employer frivolously and unfairly controvert the employee’s benefits under AS 23.30.155(o)?

7.
Is the employee entitled to penalties under AS 23.30.155(e)?

8. Is the employee entitled to interest?

9. Is the employee entitled to attorney fees and legal costs under AS 23.30.145(b)?

10.
Are the employee's claims barred under the statute of limitations at AS 23.30.110(c)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE
On March 19, 1999, the employee completed a Report of Occupational Injury or Illness form, asserting his "calf of left leg ripped open."
  He reported this wound occurred when he slipped and fell on March 13, 1999, while working as a Weigh Station Operator I, measuring an Alaska West Express "Bulker" truck at the Fox Weigh Station outside Fairbanks, Alaska.
  The employee left work on March 13, 1999, and has not since returned to employment.

The employee saw Andrew Holland, PA‑C, at the Tanana Valley Clinic on March 19, 1999.  In his deposition, Holland testified that the medical history in his clinic notes of March 19, 1999 indicated no report of a work‑related slip and fall.
  He testified his observations and notes of several red ("erythematous") patches on the employee's calf on that day were not consistent with an observation of a rip or tear.
  

The employee suffers progressing lymphatic vascular insufficiency from congenital lymphedema ("Milroy's Disease").  Victor Bartling, D.O. began treating the employee for this condition on September 18, 1998.  Dr. Bartling saw the employee on April 8, 1999, and reported that the skin of the employee's calf was stable and showed no signs of inflammation or breakdown of the skin.
 

The employer controverted benefits on April 15, 1999, April 23, 1999, and November 29, 1999, noting that the weigh station records did not reflect a truck of the description passing through the station on March 13, 1999, and noting that no medical evidence had been received to show the claimed injury was work related.  The employee filed a Workers' Compensation Claim for benefits on May 17, 1999.

In a hearing on August 5, 1999, the employee testified he had been placed in the Weigh Station Operator I position through the services of the state Division of Vocational Rehabilitation, because that position permitted him to sit, permitted him to move and rest his legs when required, and was compatible with his disabling lymphedema vascular insufficiency.  He testified the position was not strenuous.  The employee testified he received an open wound to his left calf when he was involved in an unwitnessed fall on March 13, 1999, while measuring a truck at the weigh station.  He testified the skin had “ripped open”, that it was his “nastiest injury,” and that he had wondered whether the wound would need stitches.  

The employee also testified he was involved in a personnel dispute with his employer at the time of his accident.  He testified that after the slip and fall, he released the truck without completing the inspection and removed any computer data that could have led to its identification.  He testified he did this to insure that the employer could not document his failure to measure the truck.  

In our October 14, 1999 decision and order,
 we gave credence to the employee's testimony, despite the contradicting medical evidence and the absence of the normal computer records related to inspection of the truck.   Based on the testimony of the employee (and his mother), we found the employee fell at work, suffering a compensable injury.  In a November 19, 1999 decision and order on reconsideration,
 we found the employee's injury was a localized temporary aggravation of his preexisting condition of lymphedema, and that any entitlement to benefits ended upon resolution of the temporary flare-up resulting from his fall at work.  The employer appealed our decisions to the Alaska Superior Court.  In her January 4, 2000 Memorandum Decision and Order,
 the Honorable Mary Greene affirmed our decisions on all points.  As a result of these decisions, the employee was paid TTD benefits from March 13, 1999 through March 31, 1999.

On May 4, 2001, Dr. Bartling signed the employee's application for the medical cancellation of his student loans.  On the application, Dr. Bartling indicated the employee was totally disabled.  On the same day, Dr. Bartling also signed the employee's claim to Aetna Insurance for long-term disability insurance benefits, indicating the employee was unable to perform even sedentary activity.  In his deposition, Dr. Bartling testified the employee is permanently and totally disabled as a result of his work-related aggravation of his lymphedema.
  Dr. Bartling testified the employee's March 13, 1999 work injury resulted in an infection, which irreversibly damaged the employee's lymphatic system.
  He testified the work injury has permanently removed the employee from the work force.
  Dr. Bartling testified he relied upon the employee's description of his accident and work in developing that opinion.
  Dr. Bartling testified that his records did not indicate the employee complained that lifting, standing, shoveling, or sitting aggravated his condition while he was working for the employer.
   

At the employer's request, the employee was examined by Andrzej Szuba, M.D., a lymphedema specialist, at the Stanford Cardiovascular Clinic on March 3, 2000.  In a letter dated March 3, 2000, Dr. Szuba indicated the employee was not able to return to work.  He recommended intensive decongestive lymphatic therapy, and indicated the employee may be able to return to work after treatment.  He restricted the employee from work requiring permanent standing or heavy physical exertion. 
      

In a letter dated March 4, 2000 Dr. Szuba reported the employee likely suffered a cellulitis infection from a work accident on March 13, 1999, which took a minimum of 10 to 14 days of antibiotic treatment to resolve.  He indicated that snow shoveling and heavy physical labor without proper protection could accelerate the progression of the disease.  He indicated the employee's condition worsened during the winter of 1999.  He concluded the employee's work was a substantial factor accelerating the degenerative condition, his heavy physical labor causing additional damage to the already insufficient lymphatic system.  Dr. Szuba again recommended the employee undergo decongestive lymphatic therapy, recommended Class II compression stockings and a CircAid device, and recommended he be taught be self-massage and decongestive exercises. 
 

In his deposition on October 17, 2000, Dr. Szuba testified his opinion was based on the employee's description of his job duties and work conditions.
  He testified the employee reported he had been required to perform heavy labor and prolonged standing in extreme temperatures.
  He testified the employee reported that the winter snows were unusually heavy in 1998-1999.
  He testified his opinion would change if it was demonstrated that the employee had not performed heavy snow shoveling or prolonged standing in his work.
  

The employee filed another Report of Occupational Injury or Illness form on November 10, 1999, asserting bilateral leg injury from shoveling snow during the period from November 1998 through March 1999.  The employee filed a Workers' Compensation Claim on March 9, 2001, alleging an aggravation of his lymphedema condition by work-related snow shoveling and prolonged standing.  On May 10, 2001, the employee filed another Workers' Compensation Claim, alleging aggravation of the condition based on incremental injuries over time.  We heard the employee's claims on August 16, 2001, May 2, 2002, and June 13, 2002. 

At a hearing on August 16, 2001, the employee testified his condition worsened during the winter of 1998-1999 as a result of the snow shoveling, being on his feet, and the harassment by his supervisors, including calls to his house.  He testified the other operators left snow for him to shovel, and he often had to shovel four days' accumulation of snow.  He testified he could spend two hours over and under a truck during a “Level I” inspection.  He testified he coped with the job by giving up all personal activities.  He testified he missed a lot of work because of his worsening condition, but he did not generally see a physician because he was treating himself.  At the hearing his friend, Tammy Baldridge, and his mother testified he complained of his work, especially the shoveling, during the winter of 1998-1999. 

William Sanderson, a fellow Weigh Station Operator I, testified at the hearing that an operator is required to perform only 32 Level I Inspections per year.  He testified that Level I inspections involved checking lights, and wheels, climbing into the cab to check the pressure lights, laying on a creeper and going under the truck to inspect the brake lines, etc., then completing the report document.  He testified the Level I Inspections take between 30 minutes and two hours.  Generally they can be completed within an hour, and about one half of that time is actually spent preparing the report inside the station office.  He testified the operators had to keep the 12'x45' scale surface and the 40' approach clear of snow, as well as the walkway into the weighing office.

Aves Thompson testified he had been the Chief of the Division of Standards during the employee's work for that agency.  He testified the employee had undergone inspection training in April or May 1998, but he had not yet been certified because his inspections were incomplete.  

Henry Palmer, Commercial Vehicle Enforcement Officer II, testified he had been a Weigh Station Operator in 1998-1999.  He testified the operators of each shift kept snow off the scales, and prevented the snow from packing, or the scales would deflect under the vehicle weight and not read accurately.  He testified consistent with Mr. Sanderson concerning the removal of snow by the operators.  For most vehicles, weighing is done by reading the scales from inside the station office and recording the results on a computer.  He testified this could be done sitting or standing.  He testified Level I Inspections took a total of 30-40 minutes on average, and that half of that time was completing the report form.

Weigh Station Operator II Ron DeBoard testified he was the employee's acting supervisor during the winter of 1998-1999.  He testified consistent with Mr. Sanderson and Mr. Palmer concerning the removal of snow by the operators.  He testified he normally removed snow with a push broom.  He testified the employee made too many errors in his reports, so the employee was suspended from performing inspections in January 1999.  He testified he required the employee to perform "dummy" paper report exercises for an extended period of retraining.  He testified the employee had no restriction on sitting or elevating his feet on the desk.  

Mr. DeBoard also testified the Weigh Station Operator duties are not physically taxing.  He testified that he (DeBoard) had previously worked in construction, but suffered back, neck, and carpal tunnel syndrome problems, and had entered into his present field of work because of his limited capacities.  He also testified another operator was successfully performing this work while in his 60's and 150 pounds overweight. 

The employer asserted the winter of 1998-1999 had an anomalously light snowfall.  The employer filed weather data for November 1, 1998 through March 13, 1999, which reflected a total snowfall of 18.1 inches for the period.  This yields an average of approximately .12 inches of snowfall per day.  

At the hearing on August 16, 2001, the employer asserted that scheduling conflicts had prevented Dr. Szuba from being able to testify.  It requested that we keep the record open and continue the hearing to allow the testimony of Dr. Szuba.  The employer stipulated it would pay the employee TTD benefits during the pendency of the claims if we granted the continuance.  We continued the hearing, ultimately to June 13, 2002.

In the hearing on June 13, 2002, Dr. Szuba testified consistent with his reports and deposition.  He also testified that he had reviewed the transcript of the August 5, 2001 hearing.  He testified that if the employee wore adequate support garments, and if the operator job was as it was described by the employee's co-workers, that work would not have substantially aggravated his condition.  Nonetheless, Dr. Szuba testified he believes the work substantially aggravated the employee's condition.  He also believes the employee's accident of March 13, 1999 substantially aggravated the employee's lymphedema.

In it's closing brief following the June 13, 2002 hearing, the employer argued our decision concerning the temporary nature of the employee's March 13, 1999 injury is final, and is the law of the case.  It argued the employee's claims of March 9, 2001 and May 10, 2001 were raised more than two years after the alleged disability, and are barred under AS 23.30.105.  It also argued the preponderance of the evidence concerning the employee's standing, shoveling and vehicle inspection is substantially different than portrayed by the employee, and that the opinions of Dr. Bartling and Dr. Szuba are based on the employee's misrepresentations.  It argued Dr. Szuba's response to the evidence as presented by the other weigh station workers indicates his work did not substantially affect his condition.        

In his closing brief, the employee argued the employee's claims are timely under AS 23.30.105, all filed within two years of the employee receiving knowledge of each aggravating factor from his work.  He argued the opinion of Dr. Bartling supports the employee's entitlement to PTD benefits, and the opinion of Dr. Szuba supports his entitlement to TTD benefits.  He argued the employer's refusal to pay benefits based on the opinions of Drs. Bartling and Szuba was frivolous and unfair, and that a penalty is due on the unpaid benefits.  The employee also submitted affidavits of itemized attorney fees and legal costs.      

In our July 25, 2002 Interlocutory Decision and Order
 we found the testimony by the employee's various supervisors and co-workers in the August 16, 2001 hearing, concerning the employee's work, was consistent and credible. Based on the evidence fully developed in the hearing record, we found the employee's testimony concerning his work was inconsistent with the overwhelming preponderance of the evidence, and patently incredible.  Based on the preponderance of the available evidence, we found the employee did not engage in extended, heavy snow shoveling, did not engage in extended work on his feet, and did not engage in extended heavy labor or lifting of any kind in his work for the employer during the winter of 1998-1999.  We found the employee had great flexibility in the specific performance of his work, allowing him to physically position himself in a comfortable manner and to pace his activities to accommodate his pre-existing condition.  We also found that Dr. Bartling and Dr. Szuba both explicitly relied on the employee's representations concerning the nature and conditions of his work.  We found the employee's lack of credibility undercut the reliability and usefulness of those medical records and medical opinions in determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of that condition, the degree of any possible permanent impairment from a work-related aggravation of his condition, and whether a work-related aggravation of his condition resulted in disability from work.  

In our July 25, 2002 decision we also found the opinions of the employee's treating physician, Dr. Bartling, and the employer's physician, Dr. Szuba are not consistent concerning the specific cause of the aggravation of the employee's disability, nor concerning whether the employee is medically stable and whether he is permanently totally disabled.  We found the issues in this case are medically complex, and that the conflicting opinions are significant.  We also found the medical records and opinions are seriously flawed from reliance on the representations by the employee.  We found that determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of that condition, the degree of any possible permanent impairment from a work-related aggravation of his condition, and whether a work-related aggravation of his condition resulted in disability from work are necessary to determining the rights of the parties.
  Consequently, under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) we ordered our board designee, Workers' Compensation Officer Sandra Stuller, to identify and select a physician who specializes in the diagnosis and evaluation of lymphedema to perform a second independent medical examination ("SIME"), in accord with the procedure in 8 AAC 45.092(f) and (h).

Because the employee is not credible, in our July 25, 2002 decision we directed Ms. Stuller to base the questions put to the SIME physician on our findings concerning the employee's work, or on the description of the employee's work provided by his supervisors and co-workers in the hearing on August 16, 2001.  We directed Ms. Stuller to request the SIME physician not to rely on any assertions by the employee concerning his work.  We directed Ms. Stuller to provide the SIME physician copies of our July 25, 2002 decision and order and the transcript of the August 16, 2001 hearing.  We retained jurisdiction over the employee's claims, pending receipt of the SIME report.

The employee filed a petition for reconsideration on August 2, 2002, asserting we made a number of errors in our decision.  He objected to our recitation of the finding in our November 19, 1999 decision
 and the January 4, 2000 Superior Court decision,
 that he suffered a temporary exacerbation of his pre-existing condition.  He asserted the parties had stipulated to hearing the issue of whether his March 19, 1999 injury arose in the course and scope of his work, and argued that any decision concerning the "nature", "type", or "extent" of that injury deprived him of notice and the right to be heard.  The employee also noted our July 25, 2002 decision referred to “decongestive lymphatic therapy treatment the employee is presently receiving at the Mayo Clinic in Wisconsin.”
  The employee asserted he is not, and has not received such treatment.  In the petition, the employee requested that we modify our order to limit the examination to the disputed issues of medical stability and recommended medical treatment under AS 23.30.095(k).  He also requested that we instruct the SIME physician concerning the presumption of compensability; permit the SIME to rely on the employee's description of his injuries from the August 5, 1999 hearing; submit the medical depositions and transcripts of all hearings to the SIME physician; direct the SIME physician to take a history from the employee; and that we not submit the July 25, 2002 decision and order to the SIME physician.  

In AWCB Decision No. 02-0168 (August 29, 2002), we corrected our July 25, 2002 decision to reflect that the employee had not received decongestive lymphatic therapy treatment.  We affirmed our July 25, 2002 decision in all other respects.  

In a September 9, 2002 letter to Neil Pitzer, M.D., a rehabilitation and physical medicine specialist from our SIME list, Ms. Stuller confirmed her selection of him to perform an SIME of the employee.  On September 11, 2002, the employee filed an “Employee’s Petition to Vacate Board’s SIME Appointment or Alternatively Employee’s Petition to Supplement Board’s SIME Appointment,” in which the employee argued that the appointed SIME physician’s curriculum vitae does not reflect specialized training or experience in the treatment of lymphedema.  The petition noted that Dr. Szuba had testified that lymphedema is not taught as a specialty in medical schools,
 and argued the employee should be examined by a physician from one of the specialized treatment clinics noted by Dr. Szuba, specifically the Mayo Clinic in Minnesota. 

At an October 3, 2002 hearing on the petition to vacate the SIME appointment, the employee noted a medical report the employee filed from the Boscobel Clinic, dated September 24, 2002, referring the employee to the Mayo Clinic.  The physician’s name was undecipherable, but the employee’s attorney represented it was from the employee’s current treating physician.  The attorney also represented the employee has not yet contacted the Mayo Clinic, but this referral clearly indicated the appropriateness of selecting an SIME physician from the Mayo Clinic.  

The employee also argued he should be sent to an SIME at the Mayo Clinic because it is only 160 miles away from his home in Wisconsin, and he can drive.  He argued that the pressure change from flying worsens his condition, so a flight to Colorado for an SIME with Dr. Pitzer would be medically inappropriate.  He asserts that when he moved to Wisconsin from Alaska, he drove for this reason instead of flying.  However, when we questioned the employee’s attorney about whether the record indicates the employee had ever been any medically restricted from flying, the attorney indicated he had not.

In its October 3, 2002 hearing memorandum, and in the hearing, the noted the employee had failed to file the second page of his physician’s September 24, 2002 referral to the Mayo Clinic.  The employer filed the second page, which indicated the referral to the Mayo Clinic was being done at the request of “Workman’s comp.”  The employer argued this is another instance that reflects the employee’s lack of credibility.

The employee’s attorney rejoined this referral to the Mayo clinic had been solicited simply because that clinic is very busy, and difficult to get into.  He only wished to insure the employee could get an appointment.

The Workers’ Compensation Division telephone logs record contains notes from the Board Designee indicating Dr. Pitzer’s staff complained of the employee’s attempts to contact Dr. Pitzer before the SIME examination.
  The second page of the September 24, 2002 referral had been received by the employer on October 1, 2002, mailed to our Fairbanks office on October 2, 2002.  It arrived in the file on October 7, 2002, and we closed the record when we next met, October 17, 2002.  In AWCB Decision No. 02-0217 (October 24, 2002), we found the Board Designee had not abused her discretion in selecting Dr. Pitzer for the SIME, affirmed his selection, and ordered the parties to cease ex parte contacts with the SIME physician. 

Dr. Pitzer examined the employee on December 5, 2002.  In his SIME report, Dr. Pitzer found the employee the employee’s pre-existing lymphedema was aggravated by his work conditions and his fall on March 19, 1999, resulting in persistent, worsened swelling in his left leg.
  He found that the employee’s work-related aggravation was medically stable as of July 30, 1999, and rated the employee to have a six percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fifth Ed. (“AMA Guides”).
  Dr. Pitzer indicated the employee could return to gainful employment, such as a weigh station operator, without the outside activities like vehicle inspection.
  He testified the employee's lymphedema progressed and worsened in the absence of work stress from the time of Dr. Szuba's examination until his own examination.
  He also testified the employee's lymphedema progressed and worsened because the employee was not adequately self-treating the condition to prevent degenerative worsening. 

 

In his deposition, Dr. Pitzer testified, based on the absence of earlier medical records showing significant problems with lymphedema, that the employee’s condition substantially worsened at the time the employee was performing vehicle inspections in 1998.
  He also testified he relied on the employee’s description of his work in coming to his conclusion that the work aggravated the employee’s condition.
  In response to questioning from the employer, he testified even work that would not seem heavy to most people could have aggravated the employee’s condition.
  He testified he felt the worsening of the employee’s right leg condition was related to his work, but could not say the employee’s right leg condition related to his work.
  He testified the employee’s muscular exam was good, and that the employee could work in a sedentary, light-duty capacity.
  He testified he agreed with Dr. Szuba’s treatment recommendations for the employee.

In a prehearing conference on January 27, 2003, the hearing on the merits of the employee’s claims was set for May 8, 2003.
  At the hearing on May 8, 2003, Michael Dehner, M.D., testified he is a family practitioner and has treated the employee in Boscobel, Wisconsin, since August 1, 2002.  At the employee’s request, he referred him to the Mayo Clinic for treatment.  In response to questioning by the employee, Dr. Dehner testified he completed an application for medical deferment of the employee’s educational loans on or about October 30, 2002, in which he rated the employee as totally disabled, rated the condition as permanent, and indicated the employee could not be rehabilitated.
  He also testified he completed an Aetna insurance form on December 31, 2002, indicating the employee is incapable of minimal sedentary activity, that his condition is permanent, that he can never return to work, but that he is a viable candidate for vocational rehabilitation.

At the hearing, the Reemployment Benefits Administrator (“RBA”), Douglas Saltzman testified that the employee filed a request for reemployment benefits on May 12, 2000.  Because the employer controverted the employee’s claim, asserting his condition was not caused or substantially aggravated by his work, the employee’s reemployment benefit request was put on hold on August 14, 2000.
  Mr. Saltzman testified that if the employee’s reemployment benefits request is acted on, the RBA staff will first have to determine whether the employee had unusual and extenuating circumstances for requesting benefits after the statutory deadline at AS 23.30.041(c). 

At the hearing on May 8, 2003, the employee testified concerning Division of Vocational Rehabilitation (“DVR”) documents he filed on May 6, 2003.  He testified he was classed as severely handicapped (“SD”) and provided services from the DVR form 1988 through 1994.  He testified DVR provided a year of college education, but that he was unable to tolerate the sitting.  He testified DVR placed as a procurement clerk, but he could not tolerate the typing duties.  He was given SD placement in the Way Station Operator I position with the employer in 1994.
  He testified he worked about two years as a seasonal employee in that position, then was made permanent, full time.

The employee testified he did not have to perform Level I inspections until he was promoted to vehicle inspector in 1998.  He testified he applied for American With Disabilities Act benefits, and his supervisor forced him to work at the Ester location scales.  He testified trucks coming down from the mountains to the Ester scales had overheated brakes, which caused ice to fall off the trucks and onto the scales, forcing him to shovel the scales.  He also testified that snow drifted onto the scales.  He testified his work for the employer permanently worsened his condition.  He testified the employer has never offered him a position that does not require outside activities.  He testified he is unemployable.   

At the May 8, 2003 hearing, and in his brief, the employee argued the first hearing clearly established the compensability of the employee’s injury, and the employer has never rebutted the presumption of compensability.  He argued the employer frivolously and unfairly controverted benefits.  He argued the theory of injury from shoveling and standing arose from the report of the employer’s physician, Dr. Szuba, so the employer is estopped from asserting a statute of limitation defense.  He argued the employee is entitled to permanent total disability benefits, reemployment benefits evaluation, TTD benefits for any period not already paid, continuing medical care including specialized lymphedema physical therapy at the Mayo Clinic (or a similar clinic), PPI benefits, penalty, interest, attorney fees and legal costs.

A the hearing, and in its brief, the employer argued that the employee’s claims based on allegation of injury from snow shoveling, standing, and Level I Inspections should be barred under AS 23.30.105 and the Alaska Supreme Court’s rationale in Bolieu v. Our Lady of Compassion Care Center.
  It argued the employee’s claims have mutated and his testimony changed over the course of this litigation, and he is not credible.  It argued the employee’s actual work duties were like those Dr. Szuba testified would not have harmed the employee.  It argued the Superior Court decision should be regarded as the law of the case.

It argued Dr. Pitzer did not follow our instructions, and relied on the employee’s description of the nature of his work and the employee’s assertions of the worsening of his condition.  It also noted Dr. Pitzer relied on the paucity of medical reports before 1998, but was unaware that the employee was systematically self-treating before 1998 and that his wage records indicated extensive absenteeism.  It requests that we retain jurisdiction over this case, and submit additional information to Dr. Pitzer to allow him to make an accurate assessment. 

The employee filed affidavits of attorney fees, itemizing fees and legal costs totaling $47,031.71.  In his hearing brief, the employee argued we should award attorney fees at 1.5 times his actual hours to compensate his attorney for taking his case on a contingency basis.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
PERMANENT TOTAL DISABILITY BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  

PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts.  

The employee is claiming PTD benefits under AS 23.30.180.  The Alaska Workers' Compensation Act ("Act") defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of "total disability adjudged to be permanent."
 

The Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  When specifically addressing a claim for PTD benefits, the Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 

To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In this case, we find the employee’s condition is complex enough to require medical evidence to raise the presumption of compensability. 

In this case, we find the deposition and records of Dr. Bartling indicate that he believes the employee’s work for the employer resulted in an aggravation of his pre-existing lymphedema.  On the May 4, 2001 application for cancellation of the employee's student loans, we find Dr. Bartling clearly indicated the employee is unable to return to his former work.  In his deposition, Dr. Bartling indicated the employee is permanently and totally disabled from work.  We find these medical records and opinions are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for PTD benefits.

The employer must rebut the presumption of the employee's entitlement to PTD benefits by substantial evidence.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer permanent and total work‑related disability; or (2) eliminating all reasonable possibilities that the employee is permanently totally disabled or that the disability is work‑related.
  

Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

We find the SIME report and the deposition of Dr. Pitzer clearly indicate his opinion that the employee is able to return to employment in positions that do not require significant physical effort or expose the employee to contusion or other physical stresses.  We find Dr. Pitzer's testimony and records, when viewed in isolation, provide substantial affirmative evidence showing that the employee does not suffer permanent and total work‑related disability.  Accordingly, we conclude the employer has rebutted the presumption of the compensability of the employee's claim for PTD benefits.

Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
 

In a claim for PTD benefits, the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."
  The term "oddlot," is explained in Hewing v. Peter Kiewit & Sons
 by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).
  Total disability is work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.

The extended litigation, multiple hearings, and plethora of medical records in this case has enabled us to carefully consider the testimony of the employee, weighed against the other evidence in the record.  Under AS 23.30.122 we have the responsibility to determine the credibility of witnesses in our proceedings.  We find the testimony concerning the employee's work by the employee's various supervisors and co-workers in the August 16, 2001 hearing was consistent and credible.  Based on the overwhelming preponderance of the available evidence, we find the employee did not engage in extended, heavy snow shoveling, did not engage in extended work on his feet, and did not engage in extended heavy labor or lifting of any kind in his work for the employer during the winter of 1998-1999.  We find the employee had great flexibility in the specific performance of his work, allowing him to physically position himself in a comfortable manner and to pace his activities to accommodate his pre-existing condition.  We find the employee's testimony concerning the nature of his work and the physical consequences of that work are not credible.
  We find the employee systematically misrepresented the nature and history of his work in a patently self-serving way.
  

We are also troubled by the employee's representation to Dr. Dehner that "Workers' Comp" referred him to the Mayo Clinic, and we are troubled by the employee's attempts to have pro se contacts with Dr. Pitzer's office before the SIME.  We find that the employee repeatedly attempted to improperly influence the course of the proceedings in a less-than-candid way.

Based on the slender record available to us at the time of the August 5, 1999 hearing, we gave credence to the employee in our October 14, 1999 and November 19, 1999 decisions.
  Those decisions, and the Superior Court affirmation of those decisions, are now final and the employee's entitlement to the brief period of TTD benefits awarded in those decisions, from March 13, 1999 through March 31, 1999, is now final.  Nevertheless, based on the evidence fully developed in the present record, we find the employee's testimony is patently incredible.
  We now find his explanation of the disappearance of the employer's computer records concerning the truck he asserts is involved in his March 13, 1999 trip and fall claim is not credible.  We are unable to give any weight to his uncorroborated history of that accident.  We also find the subsequent medical records, especially those of P.A.C. Holland, are persuasive that the employee did not suffer a significant open wound at the time that he claimed.
  Based on the preponderance of the total evidence in the present record, we find the employee did not suffer his claimed injury at work on March 13, 1999. 

We find that the employee was successful in misrepresenting the nature and conditions of his work to Drs. Bartling, Szuba, and Pitzer, and we find that all three physicians significantly relied the employee's representations.  We find this reliance undercuts the credibility and usefulness of these medical records and medical opinions in determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of that condition, the degree of any possible permanent impairment from a work-related aggravation of his condition, and whether a work-related aggravation of his condition resulted in disability from work.  Accordingly, we can give no weight to the substantive opinions of these physicians regarding the work-relatedness of this employee's lymphedema.

Nevertheless, Dr. Szuba testified his opinion concerning the aggravation of the employee's lymphedema would change if the employee had not engaged in heavy snow shoveling or prolonged standing.
  In the June 13, 2002 hearing, Dr. Szuba testified the operator job would not have aggravated his condition if the work was as described by the employee's co-workers.  Based on our review of the record, we find the preponderance of the evidence indicates the employee did not engage in heavy shoveling or prolonged standing, nor any other significantly taxing physical activity in his work.  Based on the opinion of Dr. Pitzer, we find the employee's condition has progressively worsened in the absence of work stresses, and worsened from the employee's lack of self-care.
  In accord with these opinions and the totality of the record in this case, we find the employee's lymphedema was not substantially aggravated by his work for the employer.  We find the preponderance of the evidence indicates that his condition is degenerative, and was not substantially aggravated in the course and scope of his work.

Accordingly, we find the employee has failed to show by a preponderance of the evidence that his lymphedema condition was substantially aggravated in the course and scope of his work.  We must deny his claim for PTD benefits.   

II. TTD BENEFTITS, PPI BENEFITS, REEMPLOYMENT BENEFITS, MEDICAL BENEFITS, PENALTIES, INTEREST, FRIVOULOUS AND UNFAIR CONTROVERSION, ATTORNEY FEES AND COSTS, REQUEST FOR AN ADDITIONAL SIME, AND THE STATUTE OF LIMITATIONS AT AS 23.30.105.

In our findings and conclusions above, we found by the preponderance of the evidence that the employee did not injure himself or substantially aggravate his lymphedema in the course and scope of his work.  Accordingly, all of the employees claims listed above are denied and dismissed.  The employer's assertion that the claims are barred by AS 23.30.105 is moot.  We will decline to address that issue, and dismiss it without prejudice.

ORDER

1.
The employee’s claims for PTD benefits, TTD benefits, PPI benefits, medical benefits, penalties, interest, attorney fees, legal costs, and a finding of frivolous and unfair controversion, are denied and dismissed.

2.
The employer's request for an additional SIME, and assertion the employee's claims are barred by AS 23.30.105, are dismissed without prejudice. 


Dated at Fairbanks, Alaska this 30th day of May, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






John Giuchici, Member







____________________________                                  






Dorothy Bradshaw,  Member

DISSENT BY CHAIRMAN WILLIAM WALTERS

Because the issue is moot in light of our panel's majority opinion, we did not discuss whether AS 23.30.110(c) would bar the employee's claims.  Consequently, I will not address that issue here.  The following discussion concerns only the employee's claims.

I respectfully dissent from the opinion of my colleagues.  I agree with their finding that the employee is incredible, and has systematically mislead Drs. Bartling, Szuba, and Pitzer.  I also agree the employee's lack of candor has seriously compromised the reliability of the medical records in this case.  I agree with my colleagues that the preponderance of the evidence indicates the employee did not actually suffer a significant injury in his alleged slip and fall on March 13, 1999. 

Nevertheless, I find that Dr. Pitzer made a concerted effort to decipher the history of the employee's condition based on the documentary record, as well as on the employee's flawed recitation of that history.  Despite the near vacuum of reliable medical evidence in this case, I would rely on Dr. Pitzer's SIME examination and opinion.  I would find, based on the opinion of Dr. Pitzer, that the employee's general work conditions aggravated his pre-existing lymphedema, and that the aggravation was medically stable no later than July 30, 1999, resulting in a six percent PPI rating under the AMA Guides. 

Although the record is not at all clear that the employee's physical capacities were any less after March 13, 1999 than they were before, based on the presumption of compensability I would find the employee entitled to TTD benefits from March 13, 1999 through July 30, 1999. I would find the employee entitled to PPI benefits based on Dr. Pitzer's rating, and entitled to medical benefits related to the aggravation.  

Based on the opinions of Drs. Szuba and Pitzer, I would find the employee is not permanently totally disabled.  I find substantial basis for the employer's controversions, and would deny the employee's claim for penalties.  I would refer the employee's request for reemployment benefits to the RBA.  I would award interest on the benefits ordered, and reasonable attorney fees and costs based on the limited issues on which the employee prevailed.







____________________________                                






William Walters, Chairman

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SCOTT A. GROOM employee / applicant; v. STATE OF ALASKA self-insured / defendant;  Case No. 199905415, 199920202; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 30th day of May, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk II
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