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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BEN A. DREBERT, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKAN ADVENTURES,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.

	)
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200116098
        AWCB Decision No.  03- 0126

         Filed with AWCB Anchorage, Alaska

         June 03, 2003.



On May 13, 2003, we heard the employee’s appeal from a decision of the Reemployment Benefits Administrator (RBA) denying reemployment benefits.  The employee appeared pro se. The employer was represented by Rebecca Hiatt, attorney at law.  We closed the record at the conclusion of the hearing.


ISSUES

(1).  Was the employee’s appeal of the RBA decision timely?


(2).  Did the RBA abuse her discretion by denying the employee’s application for reemployment benefits?


SUMMARY OF THE EVIDENCE

While employed as a guide for Alaska Adventures, the employee sustained a back injury on August 1, 2001.  He was carrying 150 pounds of caribou down a mountainside when he felt a sharp pain in his right leg. At the time of the injury, he was 21 years of age.  The employee worked as a hunting guide on a seasonal basis, during the summer months when he was not attending college.


He saw Kirby Holtman, D.C., Chugiak, Alaska on August 4, 2001.  Dr. Holtman diagnosed the employee as suffering from low back numbness and herniation at the L5-S1 disc level.  Dr. Holtman’s treatment for the following months included Ultrasound, flexion/traction, manipulation and Ibuprofen as well as a home exercise program.
       The employee filed a Report of Injury on August 7, 2001.

             A CT scan was performed which showed a right sided herniated disc at the L4-5 levels.
  Dr. Holtman referred the employee to Larry Levine, M.D.
 who saw the employee on December 13, 2001.  At that time, an electrodiagnostic study was conducted which showed an abnormal study with “slight S1 radiculopathy on the right.”
  Dr. Levine recommended Vioxx, continued therapy and traction with possible focal injection in the event of ongoing difficulty.
  The employee again saw  Dr. Levine on  January 17, 2002.  He suggested an epidural steriod injection right L4-5 to address pain and regular exercise.  He also opined that he believed the employee had a ratable impairment.
  The injection was performed February 1, 2002 and resulted in little improvement in the employee’s condition.
  The employee also began physical therapy.
 Another injection was performed on March 5, 2002 which resulted in greater improvement in the employee’s condition.  On March 15, 2002, the employee was again seen by Dr. Levine who noted the employee’s progress in physical therapy and as a result of the injections.
   On April 16, 2002, the employee was evaluated by Dr. Levine for a permanent partial impairment (PPI) rating.  He noted lumbar disc herniation, slight right S1 radiculopathy and some ongoing slight atrophy.  Applying the AMA Guides to the Evaluation of Permanent Impairment, Dr. Levine found that the employee meets the DRE Category III representing a 13 percent impairment of the whole person.
  He also found that the employee could not return to heavy work and should be restricted to performing no more than medium work.

              On May 16, 2002, at the request of the employer, the employee was seen by Douglas Bald, M.D., orthopedic physician, for an independent medical evaluation (IME). Dr. Bald reviewed the employee’s medical records and performed a physical examination of the employee.  Dr. Bald concurred with Dr. Levine that the employee reached medical stability as of April 16, 2002 and that no further medical treatment is needed.
 He also agreed with Dr. Levine as to the employee’s conditions and the application of the AMA Guides.  However, Dr. Bald differed with Dr. Levine regarding the degree of impairment and found that the employee had a 10 percent whole person impairment.
  Dr. Bald  concluded that the employee could not return to his occupation as hunting guide and he has physical restrictions precluding participation in repetitive or heavy lifting activities.

              Several months later, on July 16, 2002, the employee returned to Dr. Levine.

His condition had deteriorated and he was experiencing a flare up in his lumbar spine pain.  Dr. Levine ordered a repeat MRI which again showed the herniated disc at L4-L5.  


              In the meantime, as the employee had been determined to be unable to return to his job as a hunting guide by Dr. Levine and Dr. Bald, the employer filed a request for a reemployment benefits eligibility evaluation.
 Carol Jacobsen, rehabilitation specialist, of Northern Rehabilitation Services, was selected to complete the eligibility evaluation.  She submitted copies of job descriptions for jobs the employee had held in the previous ten years to Dr. Levine to determine which jobs the employee could physically perform. Dr. Levine approved the tour guide job provided there was no prolonged walking, dining room manager at a light level, pawn broker at a sedentary light work level and check/cashier at a sedentary level.
 He also advised that the employee’s surgery would not change his approval of the employee’s release to the positions previously approved.
  

               Dr. Levine referred the employee to Edward Voke, an orthopedic surgeon, for consultation regarding possible surgical decompression.
  Dr. Voke saw the employee on  August 1, 2002.   He recommended a lumbar laminectomy at the L4-L5 level  which was performed August 15, 2002.
  When seen again by Dr. Voke on September 3, 2002, the employee‘s condition was improved with some intermittent pain in the right lower extremity radiating to the calf.
  Dr. Voke also saw the employee September 24, 2002, November 5, 2002 and January 15, 2003.  As the employee’s condition improved, further discussion was had regarding retraining.  Dr. Voke specified that the employee needed to be in a position where he would lift no more than 10 pounds and walk, sit and stand regularly at his pleasure.
  The employee remained off work until February, 2003.  He was considered medically stable at this time. Dr. Voke has since indicated that he would prefer to have Dr. Levine address the employee’s physical capability to return to jobs he has held in the ten years prior to his injury.
 

                On August 20, 2002, Ms. Jacobsen submitted her reemployment benefits eligibility evaluation.
 She noted that the employee was a student at the University of Alaska at Anchorage, where he had obtained credits in sign language.  His work history in the previous ten years including certification and work as a sport fishing guide and as a hunting guide, teacher’s aide, pawn broker, establishment guide, landscape laborer, taper, construction worker, carpenter, restaurant waiter and host, and mail clerk.
 Ms. Jacobsen did not make a recommendation in this report due to absence of a signed job description approving a job from Dr. Levine.  However, by Addendum dated September24, 2002, Ms. Jacobsen found that based on the employee’s work history and Dr. Levine’s approval of job descriptions for the employee including restaurant host/hostess, check cashier, and pawn broker, he is not eligible for reemployment benefits.
 

             By letter dated October 10, 2002, the Reemployment Benefits Administrator (RBA) Designee denied the employee’s application for reemployment benefits.  The denial was based on the rehabilitation specialist’s findings that the employee’s predicted permanent physical capacities are as great as those required for some jobs he held in the 10 years prior to his injury.  Specifically, the RBA Designee found that, based on Dr. Levine’s opinion and the recommendation of the rehabilitation specialist, four jobs fell within the employee’s predicted physical capacities. The specific vocational preparation (svp) level based on the employee’s level of experience in these jobs was not met for three of the jobs.  However, the svp level was met for Host/Hostess, Restaurant.  The RBA further found that based on the rehabilitation specialist’s market survey, host/hostess jobs are reasonably available for this occupation.  Based on these findings, the application for reemployment benefits was denied.  The letter also set forth appeal rights:

              If you disagree with my decision that you are not eligible for reemployment benefits, you must complete and return the attached Workers’ Compensation Claim (Form #7-6106) within 10 days of receipt of this letter.  Please pay particular attention to section 24(g).  If you do not request review of my decision within the 10-day period, the decision is final.

             U. S. Postal Service Form 3811, the “Domestic Return Receipt” shows that the employee signed that he received the RBA denial letter on October 15, 2002.  At the hearing, the employee testified that he telephoned the Board to find out about how to appeal the decision but he could not remember when he called or who he talked to.  He also talked to a third party regarding the appeal prior to filing it on October 31, 2002.
   The employee explained the basis for his appeal as follows:

              I am unable to return the jobs that have been identified for me for the following reasons: Since the job evaluation was done I have had surgery on my back.  My doctor says that I will be lucky if the pain ever leaves.  He does not want me standing for extended periods.  All the jobs identified me (sic) involve extended standing.

At the hearing, the employee testified concerning his current educational plans which include attending school in California where he has been accepted to complete a program in sign language.  He believes that working in the sign language field will allow him to accommodate the residual difficulties associated with his back condition, i.e. the need to stand, sit and walk when necessary to ease his back . 

With regard to his late  filed appeal, he stated:

                Please accept this late Request for Appeal.  I am a college student and it came to late in the mail to get it to you on time.  I also did not understand the instructions and had to get help from Barbara Williams.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  STANDARD OF REVIEW 
             

             The Board will analyze this matter for an abuse of discretion on the part of the RBA.  AS 23.30.041(d) provides, in part:  “The Board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.”

             In Sheehan v. University of Alaska,
 the  Alaska Supreme Court concluded an abuse of discretion includes issuing a decision, which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  In Brown v. State,
 the Court has also stated that abuse of discretion exists only when the Court is “left with the definite and firm conviction on the whole record that the trial judge has made a mistake.”
  We have specifically held that misapplication of the law is an abuse of discretion.
 
              In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It includes terms similar to those set forth above but also expressly includes reference to the substantial evidence standard:

                Abuse of discretion is established if the agency has not proceeded in the manner   required by law, the order or decision is not supported by the findings, or the  findings are not supported by the evidence…If it is claimed that the findings are  not supported by the evidence, abuse of discretion is established if the court  determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.

On appeal to Superior Court, our decision reviewing the RBA’s Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination.

             Applying a substantial evidence standard, the Alaska Supreme Court held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.”

II.  ELIGIBILITY FOR REEMPLOYMEENT BENEFITS UNDER AS 23.30.041
             AS 23.30.041 provides, in part:

             (e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”

             We now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

              Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.
  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
    

             In this case, the employee contends that since his surgery in August 2002, his back condition continues to cause him physical problems including difficulty sitting, standing and walking for lengthy periods of time and that this problem was not considered by the RBA Designee in the decision finding him ineligible.  However, we find that the Dr. Levine has addressed the employee’s condition in approving his release for several jobs including that of host/hostess, restaurant.
  The other jobs he was released to included pawnbroker, check cashing agency cashier, and check cashier.  The question of whether the employee’s surgery would affect Dr. Levine’s decision to release the employee to the jobs stated above was specifically addressed in Ms. Jacobsen’s eligibility evaluation at p. 4 in which she states that she discussed this with Dr. Levine who stated that “…based on review of his work history, surgical intervention should not affect the outcome of the SCODOTS.”
  Therefore, we conclude that Dr. Levine did address the employee’s post surgical condition in deciding what jobs the employee could be released to perform.  Under these circumstances, the RBA Designee properly relied on Dr. Levine’s recommendations in arriving at her conclusion.  We further find that there is substantial evidence that the employee can return to work as a restaurant host, a job that he has held in the ten years prior to his injury.  We further find that there is substantial evidence that the specific vocational preparation or “svp” standards are met and that there is substantial evidence that there are a sufficient number of such jobs in the labor market.

              With regard to whether we consider a subjective standard, i.e. what does a particular job require, versus what does the SCODDOT job description require, we note that we use the objective standard set forth in AS 23.30.041(e) as this is what the applicable statute requires. In addition, the Alaska Supreme Court has considered the applicability of the SCODDOT standards versus the specific requirements of a job.  In Morgan v. Lucky Strike Bingo,
 the Court  considered an employee’s claim that the specific requirements of a job should be given consideration by the RBA Designee rather than a doctor’s statement that the employee could perform a job as described in the SCODDOT.  The Court found that the doctor’s statement that the employee could meet the requirements of the SCODDOT job description was sufficient evidence to support the Board’s affirmance of an RBA Designee decision that an employee was ineligible for reemployment benefits.  In concluding, the Court observed that   

…the statute’s plain language was apparently intended to minimize                          or avoid prolonged and expensive disputes about eligibility for                            reemployment benefits by inflexibly relying on the Department of                           Labor’s extensive occupational dictionary and job analysis.
   

The Court also decided another SCODDOT case,  Konecky v. Camco Wireline, Inc.,

in which the Court held the RBA Designee was required to use the SCODDOT description to determine eligibility and not the actual physical demands of the job.

             Applying the statute and the case law to the instant case, we find that the SCODDOT job description is required to be used by the RBA Designee in arriving at eligibility determinations.
  We further find that the RBA decision relying on the SCODDOT and Dr. Levine’s report is supported by substantial evidence and should be affirmed.

III.  UNTIMELY RBA APPEAL
             AS 23.30.041(d) provides in pertinent part:  “Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.”  8 AAC 45.060(b) addresses “service” and provides in pertinent part:  “If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is sent by mail.”

              The RBA clearly warned the employee in the October 10, 2002 

determination:                               

If you disagree with my decision that you are not eligible for                reemployment benefits, you must complete and return the attached Workers’ Compensation Claim (Form #7-6101) within 10 days of  receipt of this letter.  Please pay particular attention to section 24(g).  If you do not request review of my decision within the 10 day period, the decision is final.

We find the employee was required to file his appeal of the October 10, 2002 determination by October 23, 2002.  We find the employee did not file until October 31, 2002, well in excess of the 10 plus 3 day limit in AS 23.30.041(d).  However, since the Board has affirmed the decision of the RBA, it is unnecessary for us to address the consequence of the late filing of the appeal by the employee.


ORDER 

  

             The RBA did not abuse her discretion in finding the employee ineligible for reemployment benefits.


  Dated at Anchorage, Alaska this  3rd day of  June, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






 Rosemary Foster, Designated Chair







____________________________                                






 S. T. Hagedorn,  Member







____________________________                                  






 John Abshire,  Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

             I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BEN A. DREBERT, employee/applicant; v. ALASKAN ADVENTURES, employer and ALASKA NATIONAL INS. CO., insurer/defendants; Case No. 200116098; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of June, 2003.

                             

   _________________________________

      




                      Shirley DeBose, Clerk
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