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We heard the employee's claim on May 6, 2003, at Anchorage Alaska.  The employee was represented by attorney William J. Soule.  The employer was represented by attorney John D. Harjehausen.  This matter was heard by a two member panel which pursuant to A.S. 23.30.005(f) constitutes a quorum.  We closed the record on May 6, 2003.  


ISSUE

 Did the employee’s injury arise out of and occur in the course and scope of his employment?

SUMMARY OF THE EVIDENCE AND PROCEEDINGS


The employee injured his right calf while push starting a fellow employee’s motorcycle in the employer’s parking lot immediately following the end of his work shift on May 1, 2001. The employer has employed employee since approximately July 13, 1989.  At the time of his injury, the employee was employed by the employer’s water and wastewater utility as a mechanic.  His work location was the employer’s facility located in Anchorage at 325 East 94th Court, at which employer provides a parking lot for its employees’ use.


On May 1, 2001 at approximately 5:00 p.m., as the employee was leaving his work facility, he noticed a co-worker’s motorcycle, in the employer-provided parking lot, which apparently would not start.  The employee offered to push the co-worker’s motorcycle in an attempt to start the motorcycle.  The employee’s brother, who was there to give employee a ride home, assisted and the two pushed the co-worker’s motorcycle.  Upon doing so employee noted pain in his right lower extremity in the calf area and alleges this was the moment of injury.  The injury itself is not disputed.


On May 2, 2001, employee sought medical care and, after medical examination and testing, a split cast was applied to his right calf.  Various medical care providers removed the employee from work beginning May 2, 2001 and lasting until June 4, 2001 when he was released for work with some restrictions. The employee filed his timely report of occupational injury on May 4, 2001.  


On August 1, 2001, employee filed a claim.  The employer answered by stating no benefits were due because the injury did not arise out of the course and scope of employment in a controversion notice dated September 4, 2001.  The controversion notice denied all benefits for the same reason as set forth in the employer’s answer. 


Employee testified and submitted evidence at the May 6, 2003 hearing on his claim regarding, his employment, the circumstances of his injury, the policies of the employer, and the benefit to the employer of his assisting a co-worker.  Employee was a mechanic who primarily worked at employer’s premises with fixed hours of work ending at 5:00PM.  Employee explained the circumstances of the injury consistent with the facts as previously stated.  Employee also testified that, while the employer had no specific policy regarding helping co-workers in the parking lot, the employer had knowledge that employees did assist other employees with motor vehicle problems in the employer’s parking lot and a general policy encouraging employees to generally assist the public. Employee also submitted a flyer from employer calling for employee “ENTHUSIASM!” (Exhibit C).  Employee, who has worked at this location for over a decade, also testified the employer benefited from co-workers assisting each other with motor vehicle problems through improved morale and safety.  Employee also testified that supervisors had, in the past, instructed employees to perform functions such as clearing snow from supervisors’ vehicles in the parking lot.


The co-owner of the motorcycle in question also testified regarding the circumstances of the motorcycle pushing and gave an account similar to the employee’s.



The employee argues he was injured in the course and scope of his employment.  Employee contends that since he was on employer's premise at the time of the injury, immediately following his normal work hours, on his way home from work, and that assisting fellow employees with motor vehicle problems was sanctioned by the employer he should be found to be in the course and scope of his employment at the time of the injury.  


The employer argues the employee’s injury did not arise out of his employment because it was not sanctioned by the employer, was an activity of a personal nature, and was completely unrelated to his job responsibilities. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Presumption Analysis

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter . . .”.  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter 818 P.2d 661, 665 (Alaska 1991).  The Supreme Court has held that, since the Workers’ Compensation Act creates a presumption that a claim comes within the provisions of the statute, it must be presumed that an injury is work-connected in the absence of substantial evidence to the contrary.  Beauchamp v. Employer’s Liability Assurance Corp., 477 P.2d 993 (Alaska 1970).


The employee need only adduce “some” “minimal” relevant evidence Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), establishing a “preliminary link” between the injury claimed and employment, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) or between a work-related injury and the existence of disability.  Wein Air Alaska v. Kramer, 807 P.2d at 471, 473-74 (Alaska 1991).
 


The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id.   Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.  Koons, 816 P.2d 1381 (quoting Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.  Veco v. Wolfer  693 P.2d 865, 869. (Alaska 1985).


"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d 1044.  We defer questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).  


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  


The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The preponderance of evidence must support that the employee's injury was a result of his employment.  


The employee is entitled to the benefit of the presumption for each of these questions. AS 23.30.120(a)(1).  The Worker’s Compensation Act should receive a fair and liberal construction in consonance with its purposes. Killisnoo Packing Co. v. Scott, 14 F.2d 86 (9th Cir. 1926): Bignell v. Wise Mechanical Contractors, 651 P.2d 1163 (Alaska 1882).  Worker’s compensation acts should be liberally construed in favor of the employee. Hood v. State, Workmen’s Comp. Bd., 574 P.2d 811 (Alaska 1978).

B. 
Was the Claimant Acting in the Course and Scope of his Employment at the Time of his Injury?


The Alaska Supreme Court has instructed us that the terms “arising out of” and “in the course of:” 

should not be kept in separate compartments, but should be merged into a single concept of work connection.  In other words, if the accidental injury or death is connected with any of the incidents of one’s employment, then the injury or death would both arise out of and be in the course of such employment.  Northern Corp. v. Saari, 409 P.2d 845, 846 (Alaska 1966) (citations omitted).


"`Injury' means accidental injury or death arising out of and in the course of employment. . . ."  AS 23.30.395(17).


"[A]rising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities.  AS 23.30.395(2).


We apply AS 23.30.395(2) and the presumption in AS 23.30.120(a)(1) to the facts of this case.  Clearly, the first and second phrases of section 395(2) are inapplicable.  The third phrase regarding "employer-sanctioned activities at employer-provided facilities, but excludes activities of a personal nature away from employer-provided facilities" comes the closest to the present situation.  The key issue then is whether the employee’s action of assisting a co-worker was “employer-sanctioned”.  


We find the analysis of the meaning of the phrase “employer-sanctioned” to be influenced by the "premise" rule discussed under the "Going to and from work" rule in 1 A. Larson, Workmen's Compensation Law"  §13.01, [1] (2002) (hereinafter LARSON’S).  


Under the going to and from work rule, travel between home and work is considered a personal activity, and injuries occurring off the work premises during such travel are generally not compensable under workers' compensation acts.  However, if the injury occurres on the employer's premises even after the employee has completed work it may still be compensable  "[F]or an employee having fixed hours and place of work, going to and from work is covered only on the employer's premises." (emphasis added) 1 LARSON’S at §13.01[1].  


The well recognized rule is that employer provided parking lots are part of the employer’s “premises”.

“As to parking lots owned by the employer, or maintained by the employer for its employees, practically all jurisdictions now consider them part of the premises” 1 LARSON’S  § 13.04 [2][a].

The undisputed testimony and evidence is that the parking lot was part of the work premises provided by employer for employee’s use.  We find from the evidence and testimony that the parking lot where employee was injured is part of the employer’s “premises”.


The again well recognized rule is that compensation coverage in such a “premises” parking lot is the same as that in the main “premises”.

“Once a parking lot has achieved, under these standards, the status of a portion of the employer’s premises, compensation coverage attaches to any injury that would be compensable on the main premises.” 1 LARSON’S  § 13.04 [2][b].


In Municipality of Anchorage v. Robertson, 35 P.3d 12 (Alaska 2001) the court specifically adopted the “premises rule”:

The superior court's conclusion that Robertson's injury was compensable is supported by a well-recognized application of the "premises rule."  The premises rule holds that injuries suffered on the employer's premises by an employee who is going to or coming from work are compensable.  It is thus the flip side of the "going and coming rule" under which injuries occurring off the employer's premises while the employee is traveling to or from work are not compensable.  Under the rule, where the employer provides parking, the parking area is considered part of the employer's premises. . . . We agree with this application of the premises rule, as do the courts of most states. [Fn. 4] Municipality of Anchorage v. Robertson 35 P.3d at 13 (footnotes deleted) (emphasis added).

  In Seville v. Holland America Line West Tours, Inc., 977 P.2d 103 (Alaska 1999) the Supreme Court recognized both the “going and coming rule” and the “premises rule.”  In Seville the Court said that, barring exceptional circumstances, the going and coming rule means, “for an employee having fixed hours and place of work, going to and from work is covered only on the employer’s premises.” (emphasis added) Seville at 106, citing Sokolowski v. Best Western Golden Lion Hotel, 813 p.2d 286 (Alaska 1991) at 289.  We find from the undisputed testimony that employee had fixed hours and place of work.  However, in Seville, the court applied the premises rule and found the underlying rationale, as explained by Professor Larson, is that an employee has been subjected to a particular risk because of their employment.

We have, then a workable explanation of the exception to the premises rule:  It is not proximity, or reasonable distance, or even the identifying of surrounding areas with the premises: It is simply that, when a court has satisfied itself that there is a distinct “arising out of” or causal connection between the conditions under which claimant must approach and leave the premises and the occurrence of the injury, it may hold that the course of employment extends as far as those conditions extend. Seville at 109; citing 1 A. Larson, LARSON’S Worker’s Compensation Law §15.10 and 15.11 R 4-3(1998).


Professor Larson has described several important propositions regarding the general tests of work connection:

An activity is related to the employment if it carries out the employer’s purposes or advances its interests directly or indirectly. 2 LARSON’S § 20.00 

An act outside an employee’s regular duties which is undertaken in good faith to advance the employer’s interests, whether or not the employee’s own assigned work is thereby furthered, is within the course of employment.  2 LARSON’S § 27.00

[T] he employee who honestly attempts to serve the employer’s interests by some act outside the employee’s fixed duties should not be held to the exercise of infallible judgment on what best serves those interests.  2 LARSON’S § 27.01[2] (citation omitted)


Undisputed testimony at hearing was that the employer had no specific policy regarding assistance of co-workers motor vehicle difficulties in the parking lot.  The evidence and testimony previously described indicates employer does have a policy encouraging employees to provide emergency assistance to the public whenever needed.  Additional testimony indicated that supervisors knew employees occasionally assisted each other with motor vehicle problems in the parking lot and had not instructed employees not to do so.  Employee testified that the employer benefited from such assistance of co-workers by improved safety, especially in winter conditions, and improved employee morale.


Additionally, pushing a motor vehicle to start it may not be a very common occurrence, but it is something that is consistent with the transportation based function of a parking lot and does relate to the arriving and leaving of employees to and from the employer’s premises.  Accordingly we find that the push starting of the motorcycle arose out of the conditions the employee encountered in using the employer’s parking lot in that it was work transportation related.


The importance of this worker transportation related nexus is confirmed by the case law from other jurisdictions with statutes including “arise out of and in the course of’ language similar to Alaska’s. In Maurer v. Salem Co., 146 SE.2d 432 (NC 1966), the claimant was injured pushing a co-worker’s car after work.  The Court held that evidence supported the finding that such an incident “arose out of and in the course of employment” Id. at 433-434.  We distinguish KCL Corp. v. Pierce, 141 Ind. App. 120, 226 N.E.2d 548 (1967) where claimant was injured helping push a co-worker’s car out of a snowdrift in the employer’s parking lot but denied coverage because claimant was no longer performing a “duty owed to the employer.”  The proper test in Alaska is not whether the act was a “duty owed to the employer”, but rather if it arose “out of and in the course of employment".


In Chmelik v. Vana, 201 NE.2d 434 (Ill. 1964), the claimant was hit by a co-worker’s car as he walked to his own vehicle after work, the Court held the claim fell under worker’s compensation because injuries received on the premises within reasonable time before and after work are “received in the course of and arises out of employment.” Id. at 438-439.



In Bates v. Gulf States Utilities Co., 193 So. 2d 255 (La. 1967) employee was fixing a flat tire on his car in the company parking lot after work when it exploded.  The Court found the activity to be within the “course and scope” of his employment. Id. at 258.


In Foust v. Bird’s Eye Division, 422 P.2d 616 (Idaho 1967) claimant was hit by a car in the company parking lot.  The Court held this “arose out of and in the course of her employment” absent evidence that she was engaged in an abnormal unforeseeable activity foreign to her employment.” 


In Buerkle v. United Parcel Service, 98 A.2d 327 (NJ 1953) an employee leaving work, was injured when returning from the parking lot to get a battery booster to help start a co-worker’s car.  The Court held this was compensable explaining that an employee does not have to be actually engaged in work for the employer at the time of accident in order to recover worker’s compensation, if the injury arises out of a risk which is reasonably incidental to the conditions and circumstances of employment nor is it necessary that the particular accident or injuries be foreseen, it being sufficient if they flow as rational consequences from a risk connected with the employment.  The court explained that: “The application of these rules to a particular case must be engaged in the remedial objective of this social legislation in mind.” Buerkle at 329.  The Court in Buerkle also observed that:


The employer having established the parking lot, it is reasonable to charge him with the knowledge that an employee’s automobile might have a flat tire or that its battery might become dead during the course of the working day and that some repair measures might be undertaken in order to accomplish the employee’s departure form the premises. Id.

In Rice v. Pharmaceuticals, Inc., 168 A.2d 201 (NJ 1961), a worker left the building to go home.  He had forgotten a personal item for a co-worker and went back inside to retrieve it.  While so engaged he tripped and was injured.  His injury was held compensable.  The Court explained that an accident “arises out of employment” if it ensues from a risk reasonably incidental thereto, and the fact that the employee was not actually engaged in doing his job at the time would not prevent a compensation award.


We find employer’s cited Dana Corp. v. Workmen’s Compensation Appeal Bd. (Gearhart), 548 A.2d 669, (Pa. 1988), (where employee struck by co-worker’s car in employer’s parking lot, after worker’s shift was over, while push starting car was found not in the course of his employment when injured) to be distinguishable as it was based on a Pennsylvania statutory requirement not present in Alaska.


We distinguish employer’s relied on, SAIF Corp. v. Marin, 913 P.2d 336 (Or. Ct. App. 1996), (holding injury sustained in employer’s parking lot while claimant was attempting to jump start his car did not arise out of the course of employment where employee’s shift had ended, supervisor’s wife moved supervisor’s car nearer to employee’s truck and, in so doing, caused a flower box installed by employer to strike employee).   The Oregon courts use a bifurcated analysis of “in the course of employment” and whether the injury “arose out of employment” in conflict with the unitary analysis required by Northern Corp. v. Saari, 409 P.2d 845, 846 (Alaska 1966).  Additionally, the accident in SAIF Corp. involved a non-employee as a key participant.


We find, based on the employee's testimony and evidence, that he was in his employer’s parking lot leaving work when the injury occurred, and accordingly establish a "preliminary link" between the injury and his employment.  


We do not weigh the credibility of the testimony during the first stage of the presumption analysis.  DeYonge v. NANA/Marriot, 1 P.3d 90 (Alaska 2000).  We find the employee has introduced sufficient “minimal” evidence to raise the presumption that he was injured while in the course and scope of his employment for the employer.  Burgess Construction, 623 P.2d 316.  Following the Court's rationale in Beauchamp, 477 P.2d 993, we therefore apply from AS 23.30.120(a)(1) the presumption that the claimant was working in the course and scope of his employment at the time of his injury. 


We find that the employer has not presented substantial evidence that the injury did not “arise out of and in the course of employment”.  The absence of a formal policy regarding assisting co-workers in the employer’s parking lot is not persuasive evidence that employee‘s actions were outside the course of employment. The action in question is worker transportation to and from work related and accordingly not entirely personal or non-work related in nature.  


The case law indicates that Alaska’s Supreme Court generally considers injuries that occur on the employer’s premises to be compensable under the “premises rule”.  

To rule that Holland America's duty to prevent icy conditions on the adjacent sidewalk warrants a general extension of its business premises would necessarily imply that any injury on the sidewalk would be an on-premises injury and that Seville would therefore have been entitled to compensation regardless of whether her injury was caused by the sidewalk's slippery condition. Seville v. Holland America Line Westours, Inc. 977 P 2d 103, 107 (Alaska 1999).


Even if the employer had meet the “substantial evidence” requirement we find employee proved all elements of his case by a preponderance of the evidence. We find the employee’s effort to assist a co-worker with a motor vehicle problem in the employer’s parking lot would directly benefit the employer.  See Luth v. Rogers & Babler Constr. Co., 507 P.2d 761, 764 (Alaska 1974)  (“job and relatedness is usually a function of benefit to the employer”). We base this finding on the testimony of the employee, who we find to be credible witnesses.  AS 23.30.122.  


We find it was reasonably foreseeable, incidental and not unreasonable for the employee to assist a co-worker with a motor vehicle problem.  See Marsh v. Alaska Workers’ Compensation Bd., 584 P.2d 1134, 1136 (Alaska 1978) (“the activity must be ‘reasonably foreseeable and incidental’ to the employment and not just ‘but for’ the employment”).  The employee testified convincingly that worker morale and safety were enhanced by parking lot assistance and co-operation.     Additionally, the employee testified employer had a general policy of encouraging employees to generally assist the public in need and had knowledge of workers previously assisting co-workers with motor vehicle problems in employer’s parking lot.


Employer relies on Herbert v. Anchorage Daily News, AWCB Dec. No. 99-0180 (Aug. 30, 1999) for the argument that preparation of one’s vehicle to leave or go to work is an activity of a personal nature.  But the facts of that case did not involve an injury on the employer’s premises subject to the “premises rule” and involved beginning the journey “to work from home” and not the beginning the journey “home from work”, as in this case.  And no finding was made in Herbert that the preparation of one’s vehicle to leave work is an activity of an entirely personal nature.


We conclude the employee was  attempting to advance the employer’s interests at the time of his injury.  2 LARSON’S at § 20.00 .  We find that his action in assisting his co-worker with a motor vehicle problem was done in “good faith to advance the employer’s interests.”  Id. at §27.00.  


We find the employer knew or should have known its employees were assisting each other with motor vehicle problems in the employer’s parking lot and that this practice was not discouraged.  There was uncontradicted testimony that the employer encouraged its employees to offer general assistance to the public and that employer has a direct financial stake in the happiness of its customers. There was additional testimony that supervisors had, in the past, instructed employees to perform functions such as clearing snow from supervisors’ vehicles in the parking lot.


If employee’s actions had not been on employer’s premises and not in some way sanctioned by employer then 2 LARSON’S § 27.01[5] would lead us to find (absent a finding that the deviation from work was “insubstantial”) that they were outside the course and scope of employment.

If the aid takes the form of merely helping the co-employee, it is outside the course of employment, unless the deviation involved is insubstantial. Id.

The same view has been taken-although the case is much closer-when the employer’s work is simultaneously advance, but the primary motive of the assistance is not to help the employer but to accommodate the co-employee. Id.


But, this section of Larson’s does not apply to cases with the facts present in this case.  The employee here was still on the employer’s premises, the injury occurred immediately after normal working hours, the pushing of the motorcycle involved mere seconds of deviation from the employee’s journey home, the employer knew of similar past activities but had no policy against such activity, the employer had a general policy of encouraging assistance to the public, the employer has an interest in the providing of employee parking lot motor vehicle assistance for both safety and employee morale reasons, and the activity directly related to a co-worker’s transportation from work.  The preponderance of evidence supports that the employee's injury was a result of his employment and not an entirely personal activity, as employer has contended.  Accordingly, we find the employee’s action of pushing the motorcycle was “employer-sanctioned”.  


Accordingly, pursuant to AS 23.30.395(2), we find employee’s injury arose out of and in the course and scope of his employment with employer.

C.
Is a Penalty Due Pursuant To AS 23.30.155(d) and (e)?


23.30.155(d) requires that if an employer controverts a claim, it must do so within 21 days.  If the employer fails to timely controvert a claim a penalty is due under AS 23.30.155(e).  The claim here was filed August 1, 2001 and the controversion was dated September 4, 2002.  Since the period between claim and controversion exceeds 21 days we find employer failed to timely controvert employee’s claim pursuant to AS 23.30.155(d).  Accordingly, employer is ordered to pay the appropriate penalty.

D.
Is Employee Entitled To An Award of Attorney’s Fees, Costs and Interest?

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees. . . .


The employee’s attorney has successfully prosecuted the employee’s claims.  We find the payment of the benefits claimed by the employee on his April 22, 2002 WCC were initially resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


The employee’s attorney has submitted affidavits detailing and explaining his fees.  He affied that he spent 35.2 hours from August 2, 2001 through April 29, 2003, and 6.5 hours from April 30, 2003 through May 6, 2003 working on this claim.  (William Soule’s April 29, 2003 and May 5, 2003 Affidavits).  The total amount of hours was 41.7.  We find the employee has prevailed on all aspects of his claim.


Mr. Soule was instrumental in obtaining the benefits sought by the employee. He was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  We find that the employee’s attorney spent 41.7 hours on the employee’s claim.  We find the hours spent to be reasonable.  We also find the requested hourly fee of $200.00 to be reasonable.  Accordingly, the employer is ordered to pay the employee’s attorney $8,340.00 in fees (41.7 x $200.00).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted two affidavits supporting his claim for legal costs.  The April 29, 2003 affidavit seeks costs amounting to $213.41.    (William Soule’s April 29, 2003 Affidavit).  The May 5, 2003 affidavit seeks costs amounting to $2.50  (William Soule’s May 5, 2003 Affidavit).  We find these amounts were reasonable and necessary for the litigation of the employee’s claim.  Thus, we will award $215.91 in legal costs to the employee  


The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.  See Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Accordingly we will award interest to the employee under AS 23.30.155(p).
ORDER

1. The employee’s accident arose out of and occurred in the course of his employment.  The employer is ordered to pay all benefits due the employee under the Alaska Workers’ Compensation Act.

2. The employer is directed to pay the employee penalties pursuant to AS 23.30.155(d) and (e).  

3. The employer is directed to pay attorney’s fees and legal costs in the amount of $8,555.91.  

4.  The employer is directed to pay appropriate interest under AS 23.30.155(p).
Dated at Anchorage, Alaska this 4th day of June, 2003.


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



David Arthur Donley, 



Designated Chairman



___________________________________



S. T. Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25% will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.



APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Dennis Stankewich, employee / applicant; v. Municipality of Anchorage, employer / defendant; Case No. 200109524; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of  June 2003.
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