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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERTO G. BROWN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

ASBESTOS REMOVAL SPECIALIST,

                                                  Employer,

                                                   and 

FREEMONT COMPENSATION,

                                                  Insurer,

                                                            Petitioners.

	)
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199520382
        AWCB Decision No.  03 - 0131

         Filed with AWCB Fairbanks, Alaska

         on June 6, 2003



We heard the employer’s Petition to Dismiss the employee’s reemployment plan benefits on May 8, 2003 in Fairbanks, Alaska.  The employee represented himself.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  We kept the record open for a prehearing conference to resolve certain procedural issues, and closed the record when we next met, June 5, 2003.


ISSUES
Shall we deny and dismiss the employee’s request for additional reemployment plan benefits?


SUMMARY OF THE EVIDENCE
The employee injured his low back while employed as an asbestos abatement worker for the employer on or about June 13, 1995.  In a magnetic resonance imaging (“MRI”) study on June 21, 1995, the employee’s treating physician, Cary Kellar, M.D., discovered a herniated disc at L5-S1.  Davis Peterson, M.D., performed a microdiscectomy at L5-S1 on January 25, 1996.  On September 25, 1996, Dr. Kellar found the employee medically stable, and rated him to have a 10 percent permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Ed.  The employer accepted the compensability of the injury and provided temporary total disability (“TTD”) benefits, PPI benefits, and medical benefits.

Reemployment Benefits Administrator (“RBA”) Designee Deborah Torgerson found the employee eligible for reemployment benefits on March 6, 1997.  The employee selected rehabilitation Specialist Vincent Gollogly, Ph.D., to develop a reemployment plan.  When Dr. Gollogly moved out of state, rehabilitation specialist Carol Jacobson was selected to complete the plan.  Ms. Jacobson drafted a plan to train the employee as a computer operator, network-control operator, and computer typesetter-keyliner, though approximately two years of courses at the University of Alaska, Fairbanks (“U.A.F.”).  

The employee did not sign this plan, but the employer asked the RBA for plan review and approval.  The RBA approved the plan on August 18, 1998.  The employee did not appeal the RBA decision.  He enrolled in U.A.F. on or about September 3, 1998, and began attending classes.  The employee stopped attending classes on or about October 21, 1998.  

In a July 23, 1999 letter to the RBA, the employer requested a formal conference, asserting that the employee should be found non-cooperative.  In the formal rehabilitation conference on August 2, 1999, the employee argued he stopped attending his classes because his back was too painful and because he did not speak English well enough.  In the RBA Decision and Order on August 23, 1999, the RBA found no medical records to support the employee’s absence from his classes, and found the employee’s English test scores were in the average range.  The RBA concluded the employee unreasonably failed to cooperate with his reemployment benefits plan after October 26, 1998.  

The employee did not appeal, seek reconsideration, or seek modification of the RBA Decision and Order.  The employer filed a Controversion Notice on February 2, 2000, denying the employee’s benefits for non-cooperation with the reemployment plan.

In a January 30, 2003 letter to the RBA, the employee requested a rehabilitation conference.  In response to that letter, the employer filed a petition to dismiss the employee’s reemployment benefits under the statute of limitations at AS 23.30.110(c) and AS 23.30.105, and under the equitable doctrines of waiver and laches.  In a prehearing conference on April 18, 2003, the employer’s petition was set for hearing on May 8, 2003.

In the hearing on May 8, 2003, Ms. Jacobson testified the U.A.F. course costs to complete the employee’s plan are now $14,188.00  She testified the employee now wishes to pursue a self-employment plan, which would be very difficult to develop and difficult to get approved by the RBA.

Adjuster Molly Friess testified the employer has already paid a total of $16,073.00 in plan costs for the employee, $13,500.0 in PPI benefits, and $32,000.0 in .041(k) benefits.  In the hearing on May 8, 2003, and in its brief, the employer argued the RBA decision finding the employee non-cooperative under AS 23.30.041(n)&(o) has long been final. It argued the employee’s reemployment benefits should be barred under the statute of limitations at AS 23.30.110(c) and AS 23.30.105, and under the equitable doctrines of waiver.

In the hearing, the employee testified he stopped attending his classes because his back pains rendered him unable to walk, and because he had difficulty with English.  He also testified he had been in and out of Bolivia a number of times.  He testified his father contracted cancer and died last year.  The employee testified he was busy with family matters until recently, but now he is able to pursue his reemployment benefits.  He testified that the RBA told him after the formal rehabilitation conference that his plan was on “standby” and he could return to it when he was ready.  He testified he wanted to change his plan into one for self-employment.  He testified he discussed settlement with the employer's attorney after the August 2, 1999 rehabilitation conference.  He argued he is still entitled to reemployment benefit.

Because the employer mailed the employee’s copy of the employer’s hearing brief to the wrong address, we kept the record open to provide the employee an opportunity to file written response
 by June 3, 2003.
  The employee filed no response to the employer's brief.  We closed the record when we next met, June 5, 2003.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of the employee’s injury, AS 23.30.041 provided, in the pertinent parts:

(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. . . .

(j)The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on a reemployment plan either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted, within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; . . .

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. . . .

(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $10,000.


(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to 



(1) keep appointments;



(2) maintain passing grades;



(3) attend designated programs;



(4) maintain contact with the rehabilitation specialist;



(5) cooperate with the rehabilitation specialist in developing a reemployment 
plan and participating in activities relating to reemployability on a full‑time 
basis; 



(6) comply with the employee Is responsibilities outlined in the 
reemployment plan; or 



(7) participate in any planned reemployment activity as determined by the 
administrator.

(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

We note the employee has filed no workers’ compensation claim for specific reemployment benefits.  We specifically find that the actual dispute addressed in this decision has arisen in the context of the RBA’s jurisdiction over the employee’s reemployment plan benefits under AS 23.30.041, and this decision is limited to the scope of the benefits related to that jurisdiction. 

Based on our review of the record, we find the RBA reviewed and approved the employee's reemployment plan on August 18, 1998.  The employee did not appeal the RBA decision, but enrolled on September 3, 1998, and began attending classes.
  He did not request reconsideration of the RBA plan approval within 15 days.
  He did not request modification within one year.
  We conclude the RBA decision approving the employee's reemployment plan is final.
  

In the formal rehabilitation conference on August 2, 1999, the employee argued he stopped attending his classes because his back was too painful and because he did not speak English well enough. The employee offered the same arguments in our hearing on May 8, 2003.  The RBA found no medical records to support the employee’s absence from his classes, and found the employee’s English test scores were in the average range.  In the RBA Decision and Order on August 23, 1999, The RBA concluded the employee unreasonably failed to cooperate with his reemployment benefits plan after October 26, 1998.  We find the employee did not timely appeal, seek reconsideration, or seek modification of the RBA Decision and Order.  We conclude the RBA Decision and Order was final on September 2, 1999.
  

Although the employee testified to at least some contact with the RBA following the formal rehabilitation conference, and testified he had some settlement negotiations with the employer’s attorney, we find no evidence in the record that the employee attempted to take any action regarding his reemployment plan until his January 30, 2003 letter to the RBA, requesting a rehabilitation conference.
  

In Binder v. Fairbanks Historical Preservation Foundation,
 the Alaska Supreme Court clarified the limits placed on reemployment plans by AS 23.30.041(k)&(l).  The Court held that, under certain circumstances, an employee may have more than one reemployment plan, but that the total time span for any plan, or combination of plans, is two years under AS 23.30.041(k).
  We have also found that, under certain circumstances beyond an employee’s control, the running of a reemployment plan’s time limits can be suspended.
 

In this case, we find the preponderance
 of the evidence in the record indicates the employee was participating in an approved reemployment plan in late 1998, ceased to participate in the plan, was formally found non-cooperative by the RBA in August 1999, and persisted in his non-cooperation until at least January 2003.  We find the employee had clear notice that he was unreasonably failing to cooperate with a valid reemployment plan on August 23, 1999.  

We can find no basis to suspend the running of the two-year time limit of the employee’s reemployment plan following the RBA Decision and Order concerning the employee’s non-cooperation.  Under AS 23.30.041(k), we find the two-year time limit of the employee’s reemployment plan expired long before he attempted to reopen the matter on January 30, 2003.
   We conclude the employee is entitled to no additional reemployment plan benefits under AS 23.30.041.  Accordingly, we will grant the employer’s petition to dismiss those benefits.

We are granting the employer’s petition to dismiss under AS 23.30.041(k).  Accordingly, we decline to address the employer’s arguments that the reemployment benefits should be dismissed under the statute of limitations at AS 23.30.110(c) and AS 23.30.105, or under the equitable doctrines of waiver and laches.  


ORDER
The employer’s petition to dismiss is granted.  The employee is entitled to no additional reemployment plan benefits under AS 23.30.041.


Dated at Fairbanks, Alaska this 6th day of June , 2003.
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Designated Chairman
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Dorothy Bradshaw, Member







____________________________                                  






John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERTO G. BROWN employee / respondent; v. ASBESTOS REMOVAL SPECIALIST, employer; FREEMONT COMPENSATION, insurer / petitioners; Case No 199520382; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of June, 2003.

                             

   _________________________________

      

Victoria J. Zalewski, Admin. Clerk II
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� See 8 AAC 45.114(1).


� See computer Note to File May 29,2003.


� AS 23.30.041(j).


� AS 44.62.540(a).


� AS 23.30.130.


� AS 23.30.041(j).


� AS 23.30.041(o).


� Although the employee testified in the May 8, 2003 hearing concerning family difficulties, illness and tragedies during the preceding years, we find no evidence that he took any reasonable steps to pursue or preserve his reemployment benefits before his January 30, 2003 letter to the RBA. 


� 880 P.2d 117 (Alaska 1994).


� Id. at 122.


� See, e.g., Lindfors v. Bryant Contractors, Inc., AWCB Decision No. 02-0237 (November 14, 2002).


� AS 23.30.041(o) provides that an appeal of an RBA non-cooperation decision is to be reviewed under an abuse of discretion standard.  Nevertheless, in the instant case the timeliness of the appeal is in dispute, and the Alaska Workers’ Compensation Act provides no specific standard of review.  In the absence of a specific standard, we apply the general “preponderance of the evidence” standard provided by the Alaska Administrative Procedure Act, AS 44.62.460(e).  See DeNuptiis v. Unocal Corp., ___ P.3d ___ (Alaska 2003), Slip Op. No. 5657(Alaska Supreme Court, January 31, 2003).     


� Because these facts resolve this dispute, we will address any tolling of AS 23.30.041(k) during the pendency of the parties’ plan cooperation dispute. 
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