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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	STEPHEN R. LANGILL, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

GREAT ALASKAN LAWN & LANDSCAPING,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199426772
      AWCB Decision No.  03-0132  

       Filed with AWCB Anchorage, Alaska 

       On  June 12,  2003.


          On May 27, 2003, we heard the employer’s Petition for an order of continuance of the hearing due to the employee’s failure to sign a medical release.  The employer was represented by Timothy A. McKeever, attorney at law.  The employee appeared and was represented by Charles Coe, attorney at law.  Mena Hippert, administrator, appeared on behalf of the Spine Therapy Center, Anchorage.  We heard this case as a two member panel, a quorum under AS 23.30.005(f), and closed the record at the conclusion of the hearing.      

ISSUES
1. Should this matter be continued?

2. Is employee required to sign a medical release pursuant to AS 23.30.107?


SUMMARY OF THE EVIDENCE
             The employee filed a claim for head, neck and lower back injuries he sustained when the company dump truck he was driving was involved in an automobile accident on December 8, 1994.  His claim, filed  February 15, 2000,  is for all benefits including medical costs, medical transportation costs and attorney’s fees.
  On October 21, 2002, Spine Therapy Center filed a claim for treatment costs for the employee of $5,698.
  The employer’s Answer
 to the employee’s claim asserts that the employee’s medical costs are not reasonable, necessary or related to the December 8, 1994 injury.  The employer also filed discovery requests in the form of interrogatories on January 4, 2000 seeking, among other things, names of doctors and conditions for which the employee was treated, dates of treatment, time periods for which the employee seeks compensation and copies of employee medical bills.

              The employee has signed previous releases of information for the employer to permit discovery regarding the issues in this case.  However, these releases have lapsed due to expiration of the time period for their operation.

              On December 26, 2002, the employee filed an Affidavit of Readiness for Hearing.
   

On January 6, 2003, the employer filed an Affidavit of Opposition noting that discovery was not completed, the employee and possibly his treating physicians had not been deposed and a follow up medical evaluation may be needed.

               The matter was set for hearing on May 27, 2003.  However, on May 20, 2003, the employer filed a petition seeking a continuance of the hearing due to the employee’s failure to sign the medical release provided pursuant to AS 23.30.107.  The employer alleges that the employee’s failure to sign the release has obstructed the employer’s ability to prepare for the hearing by preventing the employer from getting medical evidence necessary to its case.

             At the hearing, the employee claimed that the employer’s request for a medical release going back to two years prior to the injury, i.e. December 1992, was overly broad.

The employer contends that it cannot go forward with preparation of its case without the employee’s execution of current releases extending back to two years prior to the date of injury.  In support of its position that the employer is entitled to a release extending two years prior to the date of injury, the employer cites several authorities including Peterson v. Alaska Airlines
 and Powers-Thomas v. Anchorage School District.

             At the close of the hearing, the continuance was orally granted and the employee was advised to sign the release even where it seeks information for the two years prior to the date of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
             AS 23.30.107(a) provides:

Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the Board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

The Board has previously addressed the matter of issuance and scope of medical releases.  The Board has held that the phrase “relative to the employee’s injury” does not impose a substantial constraint on the employer’s right to obtain medical reports.
 In addition, “relative to the employee’s injury” need only have some relationship or connection to the injury.
  However, in the past, the Board has limited the time periods and the subject matter of inquiry under releases.

             In general, we believe information should be made available to the parties so that informed decisions can be made regarding the issues surrounding the claims.
  The employee may seek a protective order under the statute if problems arise regarding the nature of the information disclosed.
 The employee may also seek exclusion of irrelevant information which it deems violative of its right to privacy.  In general, we have held that the nature of the injury, the benefits sought, the defenses raised, the evidence developed and the issues in dispute determine the range of “relevant evidence” in a given case.
  In the typical case, medical records and doctors’ reports are the most relevant and probative evidence relating to the nature and extent of the employee’s injury.
  

            In a recent decision, the Thoeni case, we required signature of a medical release seeking medical records dating two to six years prior to the employee’s injury.  In the Thoeni case, as in the instant case, the issues related to medical costs and the need for treatment relative to the claim.  We concluded that release of such medical information was relevant to the employer’s defenses and likely to lead to admissible evidence  relative to the employee’s claims.

              We have also reviewed the cases cited by the employer.  In the Peterson case, the Board considered the employer's requests for releases which covered different types of information.  With regard to medical releases, the Board stated that records relating to the "…two years prior to the date of injury are usually sufficient to produce the relevant evidence needed by the employer to defend the claim."
  In the Powers-Thomas case, we upheld an appeal from a prehearing conference order which required the employee to supply releases for physicians she treated with two years prior to the date of her injury.
 Both of these cases stand for the proposition that medical releases dating back to two years before the date of injury are standard in workers' compensation claims.    

             Applying these precedents to the case at hand, we find that the employee, through filing his claims, has raised issues concerning the nature of his injury and the scope of reasonable and necessary treatment. Additional information made available through discovery should serve to clarify the nature of the employee's cervical and thoracic problems, the treatment indicated and provided as well as delineating which medical costs are compensable and what transportation costs and temporary total disability periods are at issue.   On this basis, we conclude that execution of a medical release requiring release of medical information back to two years prior to the date of injury will allow information to be produced which is relevant to the employee’s claim and will aid in the employer’s preparation of its case.

             Under 8 AAC 45.074(b)(1)(L), a continuance may be granted if the Board determines despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance.  We find in this case that the granting of the continuance will allow the release to be signed and the discovery process to go forward in preparation for hearing. Under these circumstances, the employer’s petition is granted and the hearing continued.


ORDER
             (1)  The employee is ordered to sign the medical release for release of medical records back to December 1992 within 10 days of the filing of this decision and order.

             (2)    The petition to continue the May 27, 2003 hearing is granted.

Dated at Anchorage, Alaska this 12th  day of  June,  2003.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rosemary Foster, Designated Chair







______________________________                                






Curtis Hall, Board Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

             I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of STEPHEN R. LANGILL, employee/respondent; v. GREAT ALASKAN LAWN & LANDSCAPING, employer; ALASKA NATIONAL INS. CO., insurer/petitioners; Case No. 199426772; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th  day of June,  2003.

                             
_________________________________

                                                                                      Robin Burns, Clerk
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� February  15, 2000 Workers’ Compensation Claim. The employee had previously filed a claim which was adjusted on May 8, 1997 to request Temporary Total Disability (TTD) from December 1994 through January 4, 1995 and from July 1, 1995 through October 9, 1995, medical costs from May 1995 including VAX-D treatment from November 1, 2000 and attorney’s fees and costs.  The employee also filed claims dated October 27, 1999 and November 5, 1999 seeking medical costs and attorney’s fees and costs.  The employee filed an amended claim on October 16, 2002, seeking payment for medical care from Spine Therapy Center which had been controverted by the employer June 4, 2001. 


� Spine Therapy Center October 21, 2002 claim.


� March 14, 2000 Answer to Workers’ Compensation Claim.


� January 4, 2000 Discovery Requests Propounded to Stephen Langill.


� December 26, 2002 Affidavit of Readiness for Hearing.


� May 20, 2003 Petition.


� AWCB Decision No.  00-0021 (February 7, 2000).


� AWCB Decision No.  01-0020 (February 6, 2001).


� Tschantz v. Anchorage School District, AWCB Decision No. 90-0244 (October 5, 1990) citing Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987) and Cooper v. Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).


� Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 at 3 (April 15, 1994).


� See Tschantz v. Anchorage School District, supra, at 1.


� Sorenson v. Keystone Distribution Services, AWCB Decision No. 91-0215 (July 26, 1991). 


� 8 AAC 45.095.  Bodeman v. Birchwood Saloon & Dawg House Café, AWCB Decision No. 99-0065 (March 30, 1999).  Under 8 AAC 45.095, the employee may also request a prehearing to challenge requested information which the employee believes is not relevant.


� Thoeni v. Consumer Electronic Services, AWCB Decision No. 02-0092, (May 22, 2002).


� Granus v. Fells, AWCB Decision No. 99-0016 at 5 (January 20, 1999).


� Peterson supra at 8.


� Powers-Thomas supra at 5.


� See Vondolteren v. Municipality of Anchorage, AWCB Decision No. 00-0231 (November 15, 2000) in which the employee was required to sign releases which included the two years prior to injury.





2

