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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	OTTO C. HUMPHREY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CIRCLE DE LUMBER CO.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.

	)
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199310004
        AWCB Decision No.  03-0134

         Filed with AWCB Anchorage, Alaska

         on  June  12,  2003



We heard this matter on remand on May 20, 2003, at Anchorage, Alaska.  Attorney Timothy MacMillan represented the employee.  Attorney Colleen Libbey represented the employer. We meet as a two member panel, which constitutes a quorum. AS 23.30.005(f).  We closed the record on May 20, 2003 at the end of the hearing.  


ISSUE

Attorney’s fees and costs.

SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions in Humphrey v. Circle De Lumber, AWCB Decision Nos. 00-0140 (July 11, 2000) (Humphrey I); 00-0235 (November 20, 2000) (Humphrey II); 01-0018 (Humphrey III); 01-0140 (July 23, 2001) (Humphrey IV); and 03-0104 (May 13, 2003) (Humphrey V).  The employee sustained a head injury on May 23, 1993, while working as a logging “cat skinner” earning $14.00 per hour.  The employee had been working for nine weeks, but had signed a contract regarding his employment 13 weeks prior to his accident.  The employer initially accepted the claim and paid temporary total disability (TTD) and permanent total disability (PTD) benefits.  On December 7, 1999, a panel of physicians in Seattle, Washington evaluated the employee at the employer’s request.  The panel determined the employee was permanently and totally disabled.


In Humphrey I, the Board approved the party’s agreement that the employee was eligible for  PTD.  The parties were unable to agree regarding the employee’s TTD and PTD rates.  In Humphrey II, the Board set the employee’s PTD rate at $351.00 per week based on gross weekly earnings of $560.00.  In Humphrey III, the Board awarded TTD at a rate of $236.55 per week, and awarded interest on all late paid TTD benefits.  


In Humphrey IV, the Board awarded retroactive PPI benefits at the TTD rate of $236.55 per week from December 7, 1996 until November 2, 1998.  The employee’s request to find the employer in default and request for penalties were denied and dismissed.  The employee’s attorney did not submit an attorney’s fees affidavit pursuant to 8 AAC 45.180.  In awarding attorney’s fees, the Board ordered the employee’s counsel be awarded interest in excess of the mandatory minimum rate under AS 23.30.145(a), at 35% of the benefits awarded. 


The employer appealed, and eventually, Humphrey I – IV were consolidated by the Superior Court. The employer argued the employee’s compensation rate should be based on a ten-year average; the employee argued the compensation rate should be based on his earnings at time of injury. The Honorable Michael Wolverton found substantial evidence supported the vast majority of the Board’s findings of fact and conclusions of law.  Judge Wolverton found that two areas needed additional clarification; a determination regarding the employee’s earning rate (decided by Humphrey v. Circle De Lumber, AWCB Decision No. 03-0104 (May 13, 2003) (Humphrey V), where the Board found in the employee’s favor that the compensation rate established by prior Board decisions does not exceed the employee’s gross weekly earnings), and justification for enhanced attorney’s fees. Specifically, Judge Wolverton remanded to the Board with the following instructions: 

Because this court has concluded that Humphrey is entitled to an award of interest and to a penalty based on that interest award, it affirms the Board’s decision to award Humphrey attorney’s fees.

However, without benefit of further findings explaining the Board’s decision to award fees in excess of the statutory minimum, the court cannot determine whether or not the award was manifestly unreasonable. Therefore, the Board is instructed on remand to enter findings that support its determination that Humphrey is entitled to an award of attorney’s fees in excess of the statutory minimum. 

Attorney Rhonda Reinhold represented employee in Humphrey I - IV and attorney Tim MacMillan represented employee on remand.  At the May 20, 2003 hearing, the employee argued that the award of attorney’s fees in excess of the statutory minimum was appropriate because employee’s head injury resulted in ongoing short-term memory loss making attorney-client communication unusually difficult, the claim was a highly contentious dispute with complex issues, the case was of unusual complexity with four hearings and decisions, attorney Reinhold’s services resulted in improved employee’s benefits, and those benefits were of significant importance to the employee.  The employer argued that absent a finding of “manifest injustice” pursuant to 8 AAC 45.195, the lack of an attorney’s fees affidavit bars awarding attorney’s fees in excess of statutory minimums.  The employer additionally argued that the facts did not justify excess fees as the employer has always paid benefits on this claim, the issue of interest was only litigated at the final hearing (Humphrey IV) Attorney Reinhold participated in, and employee only prevailed on some of the issues.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989). Additionally the Court has instructed that the Board may at times be required to enhance the minimum fee “sufficient to compensate counsel for work performed.” In Wien Air Alaska  v. Arant, 592 P.2d 352, 366 (Alaska 1979) the Court stated:

AS 23.30.145 seeks to insure that attorney’s fee awards in compensation cases are sufficient to compensate counsel for work performed.  Otherwise, workers will have difficulty finding counsel willing to argue their claims.  Also, high awards for successful claims may be necessary for an adequate overall rate of compensation, when counsel’s work in unsuccessful claims is considered.

We find the scope of our decision here to be very limited by Judge Wolverton’s Order on Remand: to enter findings that support the award of Attorney Rhonda Reinhold’s fees by the Board to employee in excess of the statutory minimum.   

AS 23.30.145(a) provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded...In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


8 AAC 45.180(d)(2) provides:

 In awarding a reasonable fee under AS 23.30.145 (b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

8 AAC 45.195 provides:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

In Humphrey IV we said:

We have awarded retroactive PPI benefits, as well as interest, based upon a compensation rate adjustment, and we find the employer resisted payment of the employee’s PPI benefits at the rate to which he was entitled under the Act.  We have also awarded penalties and interest on defaulted interest payments.  In light of all the benefits awarded and because the employee was compelled to seek a supplementary order of default for benefits previously ordered by the board in Humphrey III, we will award attorney’s fees in excess of the statutory minimum at a rate of 35% pursuant to Lipman v. Anchorage School District, AWCB Decision No. 0048 (March 10, 2000).


Pursuant to 8 AAC 45.180(d)(2) we make the following findings:  The nature, length, and complexity of the services provided by Attorney Reinhold were such to justify the award of attorney’s fees in excess of the statutory minimums.  The employee suffered a head injury which resulted in on-going short-term memory loss making attorney-client communication unusually difficult.  This was a highly contentious dispute with complex issues. The employee’s attorney Rhonda Reinhold successfully prosecuted the employee’s claims.  Attorney Rhonda Reinhold was instrumental in obtaining the benefits sought by the employee. She was also a strong and effective advocate for her client.  The Board in Humphrey IV awarded substantial benefits including an increased PPI rate from $110 per week to $236.55 per week, interest on the retroactive PPI benefits, an award of penalty and interest on the interest employer failed to pay as directed in Humphrey III, and a supplementary order of default for benefits ordered by the board in Humphrey III.   Statutory minimum fees would be inadequate in proportion to the services performed.  We find the fees awarded in Humphrey IV were reasonable and necessary for the successful presentation of employee’s claim.  Accordingly pursuant to 8 AAC 45.195 we find that failure to award attorney’s fees in excess of the statutory minimum would result in “manifest injustice”.


The employee’s attorney on remand, Tim MacMillan, has submitted affidavits detailing and explaining his fees regarding this claim on remand.  He affied that he spent 20.2 hours from October 24, 2002 through April 5, 2003, working on this claim on remand.  (Tim MacMillan’s 4/7/03 Affidavit).   We find the employee has prevailed on all aspects of his claim on remand.  We find the hours spent to be reasonable.  We additionally find that Mr. MacMillian spent an additional one-half hour of time attending the May 20, 2003 hearing.  We find that $235.00 per hour is a reasonable fee for the employee’s attorney.  Accordingly, the employer is ordered to pay the employee his attorney fees of $​​​​​​4,864.50 (20.7 x $235.00).

ORDER

1.   The findings herein justify the Humphrey IV award of attorney’s fees in excess of statutory minimums.

2.   The employer is directed to pay attorney’s fees and legal costs for attorney Tim McMillan’s services on remand in the amount of $​​​​​​4,864.50.
Dated at Anchorage, Alaska this 12th day of June, 2003.






ALASKA WORKERS' COMPENSATION BOARD






_________________________________                                





David Arthur Donley, Designated Chairperson






_________________________________                               





S. T. Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of OTTO C. HUMPHREY employee / applicant; v. CIRCLE DE LUMBER CO, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 199310004; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of June, 2003.






________________________________

      




Shirley A. DeBose, Clerk
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� The attorney’s fees and costs issue was bificated from the other issues on remand.  All other issues were resolved by Humphrey v. Circle De Lumber Co., AWCB Decision No. 03-0104 (May 13, 2003).
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