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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEFFREY A. BORTON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA, 

    (Self-Insured)                        Employer,

                                                           Defendant.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199911674
        AWCB Decision No.  03-0138 

         Filed with AWCB Anchorage, Alaska

         On  June  17, 2003.


             We heard the employee's appeal of the Reemployment Benefits Administrator's (RBA) decision upholding the proposed employee retraining plan. Attorney Michael Patterson represented the employee.   Attorney Paul Lasankie represented the employer.  We closed the record at the conclusion of the hearing.  


ISSUE
             Did the RBA abuse his discretion in upholding the employee's proposed retraining plan?


SUMMARY OF THE EVIDENCE
             The employee was working as a plumber for the Department of Corrections at the Palmer Corrections Center when he injured his right foot, ankle and leg on June 23, 1999.  While walking at work, he caught his right ankle in a crack in concrete and fell to the right.  Approximately 15 minutes later, again while walking on the employer's premises, he stepped in a hole, hit the bottom and fell to the right.
  The employee was 44 years of age at the time of the injury.

             The  claim was accepted by the employer and the employee received temporary total disability (TTD) and permanent partial disability (PPI)  from June 24, 1999 through May 9, 2000.  He began receiving .041(k) benefits on May 10, 2000.
 

              The employee saw several doctors including Vaughn Gardner, M.D. and Bret Mason, D.O., his treating physician, regarding his condition.  He was treated with a brace, home exercise and physical therapy.
 The employee's ankle condition slowly improved but he still was not able to return to his position as a plumber with the correctional facility although he was released to return to light duty work with some restrictions regarding weight lifting and hours of work.
  On December 13, 1999, the employee underwent arthroscopy on his right ankle.
  The surgery resulted in improving his mobility.   

               On March 16, 2000, the employer requested a reemployment benefits evaluation for the employee.
  The employee was evaluated by Northern Rehabilitation Services to determine whether he was eligible for reemployment benefits.  

               On June  15, 2000, the rehabilitation specialist for Northern Rehabilitation Services described her review of the employee's physical condition and work history and recommended review of a possible offer of alternative work for the employee with the employer.
  However, this proposal did not work out.  Based upon the opinion of Dr. Mason not approving the employee to return to his job at the time of injury or to any of the jobs he held in the previous ten years, and with the expectation of a ratable impairment, the rehabilitation specialist recommended the employee be found eligible for reemployment benefits.

             By letter dated August 29, 2000, the employee was found by the Reemployment Benefits Administrator (RBA) to be eligible for reemployment benefits.
  A rehabilitation specialist was selected and a reemployment plan was formulated for approval.

            At about this same time, the employee experienced other physical problems, including carpal tunnel syndrome.   This condition required a right carpal tunnel surgery on  January 22, 2001 and left carpal tunnel surgery on June 11, 2001.  He also had a shoulder injury.  Due to these conditions, his plan was suspended for medical reasons.
  On May 22, 2001, Dr. Mason reported that the employee would be able to participate in vocational training and efforts to develop a plan were resumed.

             On September 21, 2001, a plan for the employee to train for work as a cost estimator/project manager was proposed by Ms. Hitchcock.
  The plan would require 20 weeks of training for the employee through Northwest Technical Institute in Portland, Oregon.  The plan was compatible with the employee's interests and experience.  The results of a labor market survey also showed current and anticipated openings.

               A Vocational Status Report was issued by Ms. Hitchcock on November 15, 2001.
             

The report was to add further justification and information about the employee's transferable skills and use of these skills to meet the specific vocational preparation time for the vocational objectives.

                A Second Revised Vocational Rehabilitation Services Plan was issued January 21, 2002 by Ms. Hitchcock.
 While the employer and the rehabilitation specialist signed to approve the plan, the employee did not.

               On March 19, 2002, the RBA reviewed the plan and noted that the employee had doubts about his physical capacities to complete the plan.
 The approval of the plan was placed on hold and additional information was requested from Dr. Mason along with additional information about estimator job availability, the employee's food allowance and transportation during the training.

               The RBA concerns were addressed in subsequent Vocational Status Reports issued April 11, 2002 and September 4, 2002.  A sufficient labor market was found to exist for the estimator job.
  In addition, correspondence training was selected for the employee.  The amended plan was resubmitted to the RBA and by letter dated October 25, 2002, the RBA again requested additional information regarding the estimator labor market data and whether, according to Dr. Mason, the employee could perform the training and how the computer aspect of the plan would work.

                On December 31, 2002, Ms. Hitchcock addressed the RBA's concerns with a new labor market survey for cost estimator/project manager/cost clerk.  Dr. Mason also indicated to the rehabilitation specialist that the employee could perform the training.  In addition,  the computer issues were addressed.

                On February 12, 2003, the RBA issued his determination approving the employee's revised reemployment plan pursuant to AS 23.30.041(j) and found that the plan met the requirements of AS 23.30.041(h) and (i).
  The approved plan would provide the employee with eight months of distance education to make him employable as a cost clerk and project manager. The labor market survey found potential for employment and future openings.  The wages were found to be remunerative.  The employee was found, based on Dr. Mason's report, to be able to participate in the plan.  The estimated cost met the requirements of AS 23.30.041(h)(4).  The employee was found to be reasonably able to complete the plan within the time and costs allowed. 

                 The employee filed a claim on February 21, 2003 to appeal the RBA plan approval.
  The appeal was timely.  At the hearing, the employee's representative advised the Board that after further discussion, the employee would withdraw his appeal.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
               The Board accepts the employee's withdrawal of his appeal.  The February 12, 2003 decision of the RBA approving the plan will control the performance of the plan. Based on the withdrawal of the appeal, the matter will be dismissed.


ORDER
                 The employee's appeal of the RBA decision regarding the proposed retraining plan is dismissed as withdrawn.

Dated at Anchorage, Alaska,  this  17th day of June, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                                                                                                                 





Rosemary Foster, Designated Chair

                                                                            ____________________________                                






Phil Ulmer, Member







____________________________                                  






Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

           Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

            I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the Matter of JEFFREY A. BORTON, employee/applicant; v. STATE OF ALASKA, employer and insurer/defendant; Case No. 199911674; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 2003.

                             

   _________________________________

      




                      Shirley DeBose, Clerk
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