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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512
	MICHAEL M. GAMBER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

OSBORNE CONSTRUCTION COMPANY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CORPORATION ,

                                                  Insurer,

                                                            Petitioners.
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)
	        FINAL

        DECISION AND ORDER ON

        RECONSIDERATION

        AWCB Case No.  200211093
        AWCB Decision No.  03-0141

         Filed with AWCB Anchorage, Alaska

         on June  20, 2003


The Alaska Worker’s Compensation Board (Board) heard the employer’s Petition for Reconsideration of our Final Decision and Order, AWCB Decision No. 03-0074 (April 2, 2003) on April 15, 2003 at Anchorage, Alaska. Michael M. Gamber, the employee and applicant, represented himself.  Attorney Constance Livsey represented the employer and insurer (employer). On April 30, 2003, the Board issued its Interlocutory Decision and Order on Reconsideration, AWCB Decision No. 03-0097, directing the employer to file, by May 7, 2003, evidence that the adjuster timely filed and served upon the employee its September 5, 2002 controversion notice.  The employer filed its response one day late. The employee was to file his reply by May 21, 2003.  The employee did not file a reply to the employer’s response.  We closed the record when we next met on May 27, 2003. The matter was heard on the basis of the written record by a two-member panel, which constitutes a quorum.

ISSUE

Shall the Board reconsider, under AS 44.62.540, that portion of AWCB Decision No. 03-0074  (April 2, 2003) finding that the employer did not timely controvert the employee’s August 9, 2003 claim and awarding a penalty under AS 23.30.155 on any late paid benefits?
DISCUSSION

We heard the employee’s claim for temporary total disability (TTD) benefits, medical benefits, transportation benefits, penalties and interest on January 15, 2003, at Anchorage, Alaska. On April 2, 2003, we issued AWCB Decision No. 03-0074 (April 2, 2003), granting the  employee’s claim for:

· TTD benefits from November 1, 2002  to November 18, 2002; 

· reasonable and necessary medical benefits, including transportation costs, attributable to his on-the-job injury; and

· penalty and interest on any untimely benefits.

The majority of the Board denied the employee’s claim for TTD benefits from July 1, 2002  to September 10, 2002. The majority’s findings and conclusions are more fully discussed in the Findings and Conclusions section of AWCB Decision No. 03-0074 and are incorporated by reference.  One  member of the Board disagreed with the majorities’ finding that the employee had voluntarily removed himself from the work force. On all other matters  the panel agreed. The evidence presented at that hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 03-0074.  We hereby incorporate the full summary of the evidence from that decision by reference. 


On April 9, 2003, the employer filed a petition for reconsideration seeking reconsideration of the Board’s finding that the employer had not timely controverted the employee’s claim and awarding of penalties under AS 23.30.155.   Specifically, the employer asserts that the Board’s finding of fact as to the date on which the employer first controverted the employee’s claim is in error.  The Board found at p. 13 of AWCB Order No. 03-0074, that the employer did not file its first controversion until November 18, 2002. Specifically, we found

that on August 9, 2002, the employee filed a WCC seeking medical and time loss benefits. We find the WCC was served on the employer on August 26, 2002. On November 18, 2002, the employer filed its controversion.  The employer controverted based on the employee’s legal right to certain benefits.  The employer controverted because it believed the employee’s claim to be time barred and that the employee voluntarily removed himself from the workplace, . . .

Id.
The employer argues that reconsideration is appropriate.  It asserts that the Board’s finding regarding the date of filing the first controversion notice is erroneous because the employer, through its adjuster, filed its first controversion notice on September 5, 2002, not in November.

The employer submitted, as exhibits B and C to its petition for reconsideration, copies of two controversion notices.  One is dated September 5, 2002 and one is dated November 12, 2002.  The Board’s records reflect that the controversion notice dated November 12, 2002 was filed that same date.  However, the Board’s file in this matter, including its computer records, do not indicate that a Controversion Notice dated September 5, 2002 was filed with the Board or served upon the employee. 


On May 8, 2003, the employer filed its response to our April 30, 2003 Interlocutory Decision and Order and the employer’s motion to accept its late-filed response.  In support of its contention that it filed and served a controversial notice dated September 5, 2003 the employer submitted the affidavit of Senior Case Manager Nancie A.  Lamson.  Ms. Lamson, asserts in her affidavit that on September 5, 2002 she prepared an answer to the employee’s Workers Compensation Claim and a controversion notice.  Ms. Lamson authenticated a printout of her computer screen that shows a document named “gamber contro.doc” was last modified on September 5, 2002.  Ms. Lamson, in her affidavit and Attachment B thereto (Controversion Notice dated September 5, 2002), certifies that she mailed the controversion notice to the Board and the employee on September 5, 2002.
FINDINGS OF FACT AND CONCLUSIONS OF LAW


We grant the Employer’s Motion To Accept Late Filed Response to Interlocutory Decision and Order on Reconsideration.  The employee has not objected to the employer’s request. Granting the employer’s request will assist the Board in ascertaining the rights of the parties.  AS 23.30.135.


The employer seeks reconsideration of AWCB Decision No. 03-0074  (April 2, 2003).  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.
(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...


In response to the employer’s Petition for Reconsideration we have considered the employer’s arguments, examined the record of this case, and examined our original decision and order.  We conclude that the employer did not controvert the employee’s claim until it filed its November 12, 2002 Controversion Notice.

The Board distinguishes between filing a pleading with the Board and service of that pleading upon a party.
 A document is filed with the Board either in person or by mail.  8 AAC 45.060(b).  A document may be served either personally, by facsimile, electronically, or by mail.  Id.  The Board takes administrative notice that a document is considered “filed with the Board” when it has been delivered to the Board either in person or by mail and has been “date stamped.”  The Board does not accept for filing documents delivered via facsimile.  8 AAC 45.060(b).  The Board finds that the Controversion Notice dated September 5, 2002 attached to Ms. Lamson’s affidavit as Attachment B, is not a conformed copy as it does not bear the Board’s date stamp.  Nor do the Board’s computer records indicate it received a Controversion Notice dated September 5, 2002 for filing in this matter.  Accordingly, the Board concludes that the employer has not presented evidence sufficient to establish that it filed a notice of controversion of the employee’s claim prior to November 12, 2002. AWCB Decision No. 03-0074 is modified to reflect that the employer filed its first Controversion Notice on November 12, 2003. 

The Board concluded that the employee was entitled to TTD benefits from September 11, 2002 (the date of surgery) to November 18, 2002 (date of medical stability). AWCB Decision No. 03-0074. The Board also determined that the employee was entitled to reasonable and necessary medical benefits including transportation costs attributable to his on the job injury. Id.  The employer paid TTD benefits to the employee from September 11, 2002 through November 1, 2002.  The employer filed its first notice of controversion on November 12, 2002.  The Board finds that the employee’s TTD benefits from November 1, 2002 through November 18, 2002 were timely controverted on November 12, 2002.  However, if any TTD benefits or medical benefits were not timely paid prior to the November 12, 2002 controversion, the employee is entitled to a penalty under AS 23.30.155(e) for those untimely benefits.  

ORDER

1. AWCB Decision No 03-0074 is amended to provide that the employer filed its first Controversion Notice on November 12, 2002, as set forth above.  
2. All other aspects of AWCB Decision No. 03-0074 are affirmed.
Dated at Anchorage, Alaska this  20th  day of June, 2003.
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S.T. Hagedorn, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL M. GAMBER employee / respondent; v. OSBORNE CONSTRUCTION COMPANY, employer; LIBERTY NORTHWEST INSURANCE CORPORATION , insurer / petioners; Case No. 200211093; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June, 2003.

                             

   _________________________________

      






Shirley DeBose, Clerk
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� AS 23.30.005(f)


� See e.g., 8 AAC 45.060; See also 8 AAC 45.114(1). 
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