MICHAEL D. PLATT  v. CONTINENTAL BAKING CO. (SUNRISE BAKERY),  et. al.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	MICHAEL D. PLATT, 

                                                  Employee, 

                                                           Petitioner,

                                                   v. 

CONTINENTAL BAKING CO.,

              (SUNRISE BAKER)

                                                  Employer,

                                                  And

CONSTITUTION STATE SERVICE CO.,

                                                  Insurer,                                                                                          
                                                                        Respondents.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     INTERLOCUTORY

     DECISION AND ORDER

    AWCB Case No.  199025383
    AWCB Decision No.  03-0148  

     Filed with AWCB Anchorage, Alaska 

     June 26 ,  2003.


             On June 4, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board heard the employee's request for a Second Independent Medical Evaluation (SIME). The employee appeared in person and was represented by Charles Coe, attorney at law. The employer and the adjuster ("employer") were represented by Audrey Faulkner, attorney at law.  The record closed at the conclusion of the hearing. The panel convened as a two member panel pursuant to AS 23.30.005(f).

ISSUE
               Shall we order a second SIME?


SUMMARY OF THE EVIDENCE
             On August 16, 1990, the employee sustained a back injury while employed as a bakery truck driver for the employer, Sunrise Bakery.  The injury occurred when he was holding a handle to lower himself to the ground and, as he was stretched out, he pulled his wet glove and hand out of the handle and fell six inches to the ground on to his tail bone.
  He was 41 years of age at the time of the injury.  The employee has a history of back problems going back to the 1970's.

              The employer accepted the claim and the employee received temporary total disability (TTD) from August 17, 1990 through March 27, 1992.

I.  SUMMARY OF THE CLAIM FROM 1990 TO 2002
             The following summary highlights and provides an overview of the care received by the employee following the August 16, 1990 injury. The employee was initially seen at North Care and then by Paul Dittrich, M.D., who had performed an earlier cervical fusion on the employee in December, 1989.
  Dr. Dittrich then referred the employee to Robert Fu, M.D.  On November 19, 1990, Dr. Fu noted that physical therapy was worsening the employee's condition.  On November 26, 1990, Dr. Fu noted the MRI
 studies showed minimal degenerative disc disease at L5-S1.  On December 3, 1990, physical therapy was discontinued and it was recommended that the employee return to light duty work.
  

             In 1991, the employee continued to receive care for his back condition from Dr. Garner, who found the employee had a 22 percent whole person impairment. and recommended a TNS
 unit and an MRI study of the sacroliac area.
  Robert Kutzner,  M.D., also saw the employee, performed trigger point injections and recommended pain management for chronic pain behavior.
   The employee also saw Paul L. Craig, a clinical neuropsychologist, who concluded that the employee did not suffer from any neuropsychological deficits that would interfere with his return to work.
  On August 8, 1991, John McCormick, M.D., saw the employee and performed  MRI studies of the pelvis and sacroliac joints.
  These were interpreted as normal.  From August 21, 1991 through October 23, 1991, the employee underwent a work hardening program.  He was placed on  light physical capacity upon discharge.
  Thereafter, on October 29, 1991, he began treating with Barry Matthisen, D.C.
  On December 30, 1991, Dr. Kutzner diagnosed the employee as suffering from "secondary myofascial syndrome in the lumbar paraspinous muscles," L5-S1 discogenic disease, bilateral sacroilitis, rule out T11-12 facet syndrome.  There was no mention of coccyx problems or spondylolysis.

              In 1992, the employee continued to see many doctors.  His chiropractic care continued early in 1992.
  On March 28, 1992, an Independent Medical Examination (IME) was performed by Richard Peterson, M.D., and Jerry Becker, M.D., of Western Medical Consultants, Inc.  He was diagnosed as suffering from chrondromalacia of the facets, secondary to contusion and sprain of lumbar spine and minimal degenerative disc disease changes in L5-S1 area.  He was noted to have disparity between the subjective complaints and objective examination findings.  He was felt to be stationary and stable with minimal permanent partial impairment.  No further need for treatment was felt necessary and he was advised to avoid heavy lifting and twisting activities.
  On March 31, 1992, he was given a 15 percent whole person impairment by Sue Church.
  On April 16, 1992, the employee saw Shawn Hadley, M.D., who diagnosed chronic pain syndrome with symptom magnification, spondylolysis
 and degenerative disc disease at L5-S1.  No further chiropractic care was recommended, the employee was felt to be stationary and stable, and able to work notwithstanding a 5 percent impairment.
  On May 28, 1992, Dr, Matthisen felt the employee was stationary and stable as of May 1, 1992.
  On September 24, 1992, Louis Kralick, M.D. of Anchorage Neurological Associates found a 7 percent impairment.
  His report also noted an MRI done September 6, 1990 showing "minimal bulging of disk material at the L5-S1 level on the right, but without any evidence of significant herniation of disk material. No other abnormality was noted."  His report noted a second MRI on January 28, 1991 which showed only very subtle bulging of the disk at the L5-S1 level with no significant change in comparison to the initial study." 
 Dr. Kralick opined:

               In my opinion, Mr. Platt is currently medically stable and I have no further treatment recommendations to offer him.  I do not feel that much benefit would be gained by his participation in a spinal rehabilitation program.  Mr. Platt appeared to get some symptomatic relief from his chiropractic treatment, but I am unable to determine whether  this had a role in maintaining his functional capacity.  I don't feel that any further physical capacities evaluations are necessary.  Presently I feel that he could return to work in a light duty capacity.

At this point, the employee was paid permanent partial impairment (PPI) benefits from March 28, 1992 through October 12, 1992.

              On August 25, 1993, the Board issued a Decision and Order which addressed the employee's application for adjustment of his claim including seeking TTD benefits after March 27, 1992, additional PPI benefits, continuing chiropractic treatment, rehabilitation benefits and referral to a spine clinic outside of Alaska.
 The Board found that the employee was medically stable on March 28, 1992; that the employer correctly relied on Dr. Kralick's 7 percent whole person impairment rating in paying PPI benefits; that Dr. Matthisen's treatment was palliative and therefore the employer was required to pay for past medical bills for Dr. Matthisen as well as future palliative treatment and that the employee should be sent outside Alaska to a spinal clinic.  The issue of the employee's eligibility for reemployment benefits was remanded to the RBA for consideration of the employee's eligibility.

             The employee had no further medical care until the week of November 29, 1993, when James Reynolds, M.D., of SpineCare Medical Group, Inc., in California, diagnosed the employee as suffering from spondylolysis, L5-S1, and degenerative disc disease at L4-5 with possible instability.  He sought to rule out thoracic disc herniation and recommended further diagnostic studies. On November 23, 1993, the employee was felt to have slight anterior listhesis and spondylolysis at L5-S1.  Degenerative changes were noted while thoracic spine studies were unremarkable.  Cervical spine studies showed solid fusion at C5-6 and some degenerative changes at C4-5 and C6-7.  The employee also showed mild degenerative changes in the right hip.  MRI studies also showed a small central disc protrusion at L1-2 and a small central disc protrusion at L5-S1 with bilateral spondylolysis and mild spondylolisthesis.  The employee did not receive relief with injections.  On November 30, 1993, James Reynolds, M.D., felt the sacroiliac joints were normal but there was questionable instability in the lumbar spine.  He recommended discontinuing any hands-on treatment.  He felt the employee was disabled secondary to pain.  He recommended exercises and possible fusion.
 On December 1, 1993, Ted Lowden, D.C., diagnosed probable instability secondary to spondylolisthesis and secondary intermittent S1 joint and facet joint dysfunction.

              Upon his return to Alaska, the employee was seen at Alpine Physical Therapy until  February 3, 1994.
  On April 19, 1994, Dr. Reynolds opined that further physical therapy or medical treatment would not benefit the employee.
  On April 28, 1994, the employee was determined eligible for reemployment benefits.
 The employee began working on a reemployment plan with a rehabilitation specialist.
  On June 8, 1994, Doug Smith, M.D., orthopedic surgeon, Anchorage Medical and Surgical Clinic, felt the employee suffered from chronic pain syndrome and spondylolisthesis.

             On July 20, 1994, the employee filed an application for adjustment of his claim seeking TTD benefits for the period from March 28, 1992 through the present as well as recategorization of PPI and .041(k) benefits paid to TTD and a pain management program.  In the alternative, the employee sought permanent total disability benefits from March 28, 1992, and continuing.
  

             On August 14, 1994, Dr. Reynolds recommended a pain management program.
  On August 22, 1994, David Sperbeck, Ph.D., performed a psychological evaluation and determined that the employee suffered from a chronic pain disorder and that a pain clinic would not be useful.
  On December 28, 1994, Dr. Garner terminated treatment with the employee.

              On January 11, 1995, Eric Carlsen, M.D., of Alaska Rehabilitation Medicine, Inc. opined that the employee was not a surgical candidate and diagnosed the employee as suffering from chronic pain, obsessive compulsive personality, depression, spondylolisthesis L5-S1, degenerative disc disease at multiple levels of the spine, including at L5-S1 and T5-T7 and symptom magnification.  Dr. Carlsen recommended that the employee work with a physician experienced in chronic pain syndrome and receive psychological counseling.  He opined that a pain clinic would not be of benefit to the employee.
  On February 16, 1995, Glenn Ferris, M.D., recommended a Medrol DosePak.
  From February 17, 1995 to November 10, 1995, the employee continued with chiropractic treatments with Woody Waldroup, D.C.
   On March 7, 1995, Dr. Ferris opined that the chiropractic treatment was helpful.
   On March 17, 1995, Dr. Ferris recommended a steroid injection.
  On March 27, 1995, the employee was seen for an occupational therapy evaluation.
  On May 24, 1995, Dr. Carlsen noted that the employee was stationary and stable as of April 1992 and would not benefit from further medical treatment.
  He opined that the thoracic spine complaints were secondary to degenerative changes and not the August 16, 1990 injury.
  On June 5, 1995, John Micks, Ph.D., C.R.C.C.S., Ability Design Associates, noted that the employee was able to work as a phlebotomist.
  The employee continued with chiropractic care.


In 1996, the employee saw Dr. Waldroup, who recommended further chiropractic treatment.
  On January 29, 1996, the employee saw Dr. Ferris who recommended further diagnostic testing.
  On January 29, 1996, Mark Barbee, D.C., felt the employee was not a candidate for physical work.
  

             The parties entered into a Compromise and Release Agreement (C & R) which was approved by the Board on November 25, 1996.  Under the C& R, medical care for the employee was left open pursuant to AS 23.30.095.  Although a rehabilitation plan had been prepared to train the employee for work as a phlebotomist, the employer terminated reemployment benefits as of January 2, 1996 after the employee refused to participate in the plan.
 At the time of this agreement, the parties also disputed the employee's need for medical care from practitioners other than Dr. Matthisen.  The employer asserted the employee's changes of physicians were not consented to and that treatment exceeded frequency guidelines set out in 8 AAC 45.082(f).
  In addition, the employer asserted that causation remained an issue and that these treatments were not necessarily shown to be related to the August 16, 1990 injury but rather may have been attributable to other injuries or to degenerative disc disease.
 In the agreement, the employee was paid $45,000.00 for TTD, TPD, PPI and PTD and rehabilitation benefits.  Dr. Ferris was designated as his treating physician.  Reemployment benefits were released.  Although the employee had been released to light duty work by Drs. Fu, Garner, Peterson, Kralick, Hadley, Carlsen and Matthisen and Drs. Carlsen and Reynolds signed off on a job description as a phlebotomist, as being within the employee's physical capabilities to perform, the employee refused to participate in the plan. He preferred to pursue his own employment opportunities.

              The employee saw Dr. Ferris on December 17, 1996, and he recommended facet blocks and a body jacket.
  On December 23, 1996, Dr. Ferris diagnosed a sacroiliac joint injury on the right and he noted that employee had re-injured his back when pulling on a steering wheel.

              The employee had injection treatment of the sacroiliac point on January 6, 1997 and Dr. Ferris recommended Soma on January 8, 1997.
  The employee had further facet blocks and sacroiliac joint blocks from January 10 through March 31, 1997.
  He then had no further treatment with Dr. Ferris after Dr. Ferris passed away.  

              On January 29, 2001, the employee returned to see Dr. Barbee on an "as needed" basis for his back.
  Dr. Barbee referred the employee to Daniel Armstrong, D.O., for rehabilitation and strength training.
   Dr. Armstrong's program caused the employee addition back pain and he continued to see Dr. Barbee.
  On August 14, 2001, the employee was referred by Dr. Barbee  to Robert Rowen, M.D., who administered prolotherapy with some success  from  August 21, 2001 to November 20, 2001.
  The employee then saw Brian Lecompte, M.D., who took over Dr. Rowan's practice when he left the state from November 2001 to February 15, 2002 for more prolotherapy.
  The employee also continued to see Dr. Barbee periodically.

II.  DRS. NEUMANN AND PETERSON REPORT
              On March 8, 2002, the employee was seen by Holm Neumann, M.D., Ph.D., orthopedic surgeon, and Richard L. Peterson, D.C., chiropractic physician at the request of  the employer. The employee's chief complaint was noted as "low back, mid back, and tail bone pain."
  The report noted that the employee had obtained back and neck care as far back as the 1970's and that in 1990, he filed another claim on January 5, 1990 where he claimed a neck injury and also that his low back pain was attributable to an old 1972 injury.
  Thus, the employee was already under Dr. Dittrich's care at the time of the August 8, 1990 injury which is the subject of the instant claim.  Dr. Neumann and Dr. Peterson reviewed the employee's medical history.

              After a physical examination, Dr. Neumann and Dr. Peterson diagnosed:

1. Spondylolysis, bilateral, lumbosacral spine, pre-existing claim incident of August 16, 1990.

2. Sprain/strain injury, thoracolumbar spine, secondary to incident of August 16, 1990.

3. Probable contusion of his coccyx, secondary to incident of August 16, 1990.

4. Degenerative disc disease and degenerative joint disease, multilevel, in the thoracic and lumbar spine as demonstrated on MRI studies.  This preexisted his incident of August 16, 1990.

5. Post-status cervical fusion and discectomy at C5-6 for degenerative disc disease and degenerative joint disease in the cervical spine.  This is unrelated to his incident of August 15, 1990.

6. Possible sprain/strain injury of the cervical spine, secondary to incident of  August 16, 1990, but he has no formal documentation in the chart in the records immediately following that incident.


7. Chronic pain syndrome with his condition as well.


The Neumann and Peterson report goes on to observe that the chiropractic/medical treatment that is being rendered in connection with the August 16, 1990 claim is not reasonable and is not related to the injury but rather to degenerative disc disease and spondylolysis which may require palliative treatment.
  The report does not recommend further treatment in connection with the job injury.  It also declines to recommend any further therapeutic modalities or diagnostic procedures.
  It concludes that the employee's current symptoms are the result of his spondylolysis and degenerative changes in the thoracic and lumbar spine.
  In his deposition, Dr. Neumann testified that the employee's August 1990 injuries were not a substantial factor in the employee's conditions as noted during his March 2002 examination of the employee.
  Based on the results of the March 8, 2002 Neumann and Peterson report, the employer controverted further medical care for the employee.

III.  AUGUST 12, 2002 CLAIM
              On August 12, 2002, the employee filed another claim seeking medical costs.
  The employer responded by asserting that the C & R  extinguishes any claims arising from the August 16, 1990 accident.
  The employer also contends that the employee is not entitled to further medical treatment pursuant to the recommendations of the Neumann/ Peterson report.

IV.  DR. BARBEE'S OPINION
             Dr. Barbee again saw the employee on October 11, 2002.  He reviewed the Neumann and Peterson report.  He opined that the employee's injury "…constituted adding insult to injury when it came to the pre-existing spondylolysis.  This more than likely resulted in the spondylolysis evolving into spondylolisthesis and likely accelerated this process."
 He went on to state:

              It is well known that when trauma is interjected into an area of spondylolysis it can result in anterior displacement and increased injury to the area.  This injury would be greater than you would normally expect were the area normal to start with.  Consequently, Mr. Platt's condition has evolved into a chronic and intractable situation for which there is considerable treatment from various Physicians evident in the record.  Mr. Platt has had manipulation, physical therapy as well as prolotherapy and epidural steriod injections in an attempt to relieve this chronic irritation.

              I disagree with Dr.'s Neuman and Peterson conclusion that Mr. Platt's current symptoms are due to his pre-existing spondylolisthesis and degenerative disc disease.  It is an established fact that a trauma is superimposed upon conditions such as degenerative disc disease and spondylolisthesis this results in a much worse prognosis and greatly liklihood of chronicity than if the spine were normal to start with.  I do feel that Mr. Platt needs ongoing care for the sequelae of these injuries and that this would be reasonable in light of his history.

              When Dr.'s Peterson and Neuman examined Mr. Platt on March 8th, 2002, they noted that his lumbar range of motion was 12 degrees flexion, 10 degrees extension, 20 degrees right lateral bending and 26 degrees left lateral bending. It should be noted that according to the Fifth Edition Guides to the Evaluation of Permanent Impairment by the American Medical Association a 10 degree extension measurement constitutes a 5 % Whole Person Impairment.  A right lateral bending measurement of 20 degrees, according to the Guides, would Rate a 1% Whole Person Impairment as well.  This would be combined for a permanent impairment of at least 8% Whole Person Impairment based on range of motion alone.  Dr.'s Neuman and Peterson failed to mention that these findings are significant as they represent a significant loss of normal lumbar range of motion.  It is quite probable that this was due to the impact trauma   which occurred when he fell on August 16, 1990.

In his deposition taken December 17, 2002, Dr. Barbee further discusses the nature of the employee's condition and Dr. Neumann and Dr. Peterson's evaluation saying:

…their position is that he's got these conditions, he already had them, so he's just going to have all this back pain anyway, so the injury is not even related to any of it.

…And I disagree with that.  I feel that, like I said several times earlier, it represents  a pre-existing weakness that when you superimpose or subject it to trauma it's going to have a worse prognosis and is going to cause more injury than you would have without it.  I mean I don't know how many times I can say that or how many other ways I can say that.
 

On January 28, 2003, the employee had an MRI of the lumbar spine.  It showed:

(1) A 4 mm focal disk protrusion on the right at L5-S1 causing

slight posterior compression and deviation of the right S1 root.

(2) Normal alignment with saggital images suggesting nondisplaced spondylitic defect of the posterior arch at L5.

(3) Mild diffuse annular degeneration elsewhere.

The employee seeks continued chiropractic care and pain management.
 On March 25, 2003, the employee filed a petition for an SIME.

V.  EMPLOYER'S POSITION
            The employer argued that there is no conflict between the medical opinions.  In addition, the employer maintains that the Board has discretion in deciding whether to order an SIME.
  In support of its position, the employer notes the 1995 amendment to AS 23.30.095(k)  which deleted mandatory, i.e. "shall",  language in ordering a second independent medical examination and replaced it with "may" indicating a discretionary approach to SIME requests.

              The employer relies on Dr. Neuman's statement that the employee's back condition preexisted his August 16, 1990 injury.
  The employer continues to dispute causation saying that the employee's back problems are related to a preexisting condition including pre-existing spondylolysis at L5-S1.

               The employer notes that the employee has been treated by over 38 health care providers and all the physicians who have examined him and who have no financial interest in his continued medical treatment have stated that no further hands-on treatment is reasonable or necessary.
  The employer also cites the employee's previous SIME by Dr. Kralick in 1992 who found that no further treatment was reasonable or necessary as did the Spine Care pain clinic to which the employee was recommended.
 The employer also asserts that based on the Spine Care diagnosis by Dr. Reynolds, the employee should not be seeking further chiropractic care for his back condition when to do so may aggravate his condition.
 Finally, the employer questions why, when the employee has been released to return to work, he has made no efforts to return to work.

VI.  EMPLOYEE'S POSITION
            The employee maintains that there is a clear medical dispute between his treating health care provider, Mark Barbee, D.C., and the carrier's evaluator, Holm Neumann, M.D. The employee claims that under the minimal standards of proof under AS 23.30.095, a medical dispute exists warranting an SIME. The employee maintains that after the Compromise and Release Agreement in 1996, the employee continued to see various doctors including Dr. Ferris and, after Dr. Ferris died in 1999, Dr. Barbee.  Dr. Barbee has stated that the employee's August 16, 1990 injury aggravated the employee's preexisting spondylolysis which aggravated this condition and accelerated its evolving into spondylolisthesis.
  The employee maintains that Dr. Barbee was seen by the employee in late 2000/ early 2001, that the employee saw Robert Rowan, M.D., for pain management and a physical therapist for strengthening.  At the time of the hearing, the employee's representative indicated that the employee was seeing Dr. Anderson for pain management.
  The employee maintains that his contact with medical providers has been continuing since 1996 since doctors have warned him that he may need surgery if his back condition worsens.  Thus, according to the employee, the medical dispute which exists is between Dr. Neumann and Dr. Barbee as to the employee's requirement for ongoing care. 


            The parties agreed at the hearing that if an SIME is required, it could be performed by Dr Ross, a chiropractor, Dr. Gritzka, an orthopedic physician and a physiatrist. None of panel members should previously have treated the employee. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  BOARD ORDERED MEDICAL EXAMINATION
             AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the Board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties…

             AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation… or  compensability between the employee's attending physician and the employer's independent medical evaluation, the Board may require that a second  independent medical evaluation be conducted by a physician or physicians selected  by the Board from a list established and maintained by the Board.  The cost of an examination and medical report shall be paid by the employer.   The report of an independent medical examiner shall be furnished to the Board and to the parties within 14 days after the examination is concluded.

             AS 23.30.110(g) provides, in part:

             An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the Board may require. The place or places shall be reasonably convenient for the employee….

            We first consider the criteria under which we review requests for SIME evaluations under AS 23.30.095(k), specifically:

1. Is there a medical dispute between the employee's attending physician and the Employer's Independent Medical Evaluation or EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician's opinion assist the Board in resolving the dispute?

           We find that an  SIME would assist us in ascertaining the rights of the parties and in resolving their dispute.  This is particularly true in the instant case where the employee has had preexisting medical conditions and a work related injury which occurred in 1990.  We also note that causation has remained an ongoing issue between the parties.  We find that subsections AS 23.30.095(k) and AS 23.30.110(g) are procedural in nature, not substantive.
  We conclude we have wide discretion under subsection .095(k) to consider any evidence available, and to exercise our discretion under AS 23.30.135(a) when deciding whether to order an SIME to assist us in investigating and deciding medical issues in contested claims.  

             We find evidence of medical disputes concerning the causation of the employee's condition, and concerning his functional capacity, between Dr. Neumann and Dr. Peterson in their March 8, 2002 report and the statements of Dr. Barbee in his October 11, 2002 report.  We find that these disputes are significant.  We believe the Board would benefit from additional medical information in the form of an SIME and that such information would be reasonable and necessary and will aid future Board decisions on this case. We will exercise our discretion under AS 23.30.095(k) to order an SIME on these disputed issues.
   We also ask the parties to address the type of chiropractic treatment the employee should undergo given statements regarding "hands off" care and disagreement over whether prolotherapy is appropriate. 

II.  SELECTION OF AN SIME PHYSICIAN OR PHYSICIANS
             8 AAC 45.092(f) provides, in part:

If the Board…determines that the list of independent medical examiners does not include an impartial physician with the specialty…to examine the employee, the Board…will notify the employee and employer that a physician not named on the list will be selected to perform the examination….Within 10  days after notice by the Board…the employer and employee may each submit the  names,  addresses, and curriculum vitae of no more than three physicians. If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the Board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.

In this case, the parties at hearing offered names of possible panel members who have not treated the employee.  We will utilize the names offered by the parties' representatives.  The chiropractic representative will be Dr. Ross, who has never seen the employee as a patient.  We will also utilize Dr. Gritzka as the orthopedic doctor for the panel as agreed by the parties at the hearing. We direct the parties to select a physiatrist from the Board's list to serve on the panel.  If the parties cannot agree on a physiatrist within 20 days of this decision, the dispute will be resolved by Prehearing Officer Cathy Gaal.


ORDER
                (1)  The employee's petition for an SIME is granted pursuant to AS 23.30.095 as there is a dispute between the employee's attending physician and the employer's EIME physicians as to causation, functional capacity and necessity for continuing treatment, as well as what type of treatment is appropriate.

(2) An SIME shall be conducted by Dr. Ross and Dr. Gritzka and a physiatrist regarding causation of the employee's back condition, necessity for treatment and the type of treatment considered appropriate.

(3) The parties shall proceed under 8 AAC 45.092(h) as follows:

A. All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to five questions within 10 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), listed in numbers 1 and 2 above.

                 B.   The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must also be done within 10 days from the date of this decision.                       

                 C.     The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders within 20 days from the date of this decision. 

                 D.  If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file the two supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receipt.

E. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employer shall prepare the list, and serve it on the employee within 20 days from the date of this decision.  The employee shall review the list for completeness.  The employee shall file the list with us within 30 days from the date of this decision.

                  F.   Other than the film studies which the employee hand carries to the SIME and the employee's conversation with the SIME physicians or the physicians' offices about the examination, neither party shall contact the SIME physicians, the physicians' offices, or give the SIME physicians anything else, until the SIME physicians have submitted the SIME report to us.

                 G.    If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal.

               Dated at Anchorage, Alaska this 26th  day of June, 2003.





ALASKA WORKERS' COMPENSATION BOARD

                                                                               ____________________

                                                                               Rosemary Foster, Designated Chair
                                                 

                                                                               ____________________

                         




    John Abshire, Member

                                                       RECONSIDERATION

               A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

                Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8  AAC 45.050.

CERTIFICATION

                I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL D. PLATT, Employee/ Petitioner; v. CONTINENTAL BAKING CO., (SUNRISE BAKER); Employer /and CONSTITUTION STATE SERVICE CO., Insurer, Respondents; Case No. 199025383; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th  day of  June, 2003.

                             
_________________________________

                            
                                               Robin Burns, Clerk

�








� Holm Neumann, M.D., Ph. D., orthopedic surgeon, and Richard Peterson, D.C., Chiropractic Physician March 8, 2002 report at 2.


� Dr. Neumann and Dr. Peterson note in their report at p. 2 that the employee had a 1972 back injury.  They also note that again, in 1989, when the employee saw Dr. Paul Dittrich, that he had a November 14, 1989 CT which showed "symmetric disc bulging at L5-S1 and chronic bilateral spondylolysis at L5-S1.  On November 15, 1989, MRI (magnetic resonance imaging) studies revealed symmetric disc bulging at L5-S1; no disc herniation and no degenerative changes in the cervical spine at C5-6.  On December 7, 1989, the claimant underwent a disc excision and anterior cervical fusion at C5-6.


� November 26, 1996 Compromise and Release Agreement at 1.


� Magnetic resonance imaging.


� Compromise and Release at 2.  See Fu release to light duty work with restrictions including no bending or twisting.  Fu December 3, 1990 report.


� Transcutaneous neurostimulator.


� Gardner March 5, 1991 report.


� Kutzner December 30, 1991 report at 6.


� Craig  August 7, 1991 report at 7.


� McCormick August 8, 1991 report.


� Kathleen Lind, OTR, MHA, Work Therapy Enterprises, Inc. at 5-6.


� B. Matthisen October 29, 1991 report.


� Kutzner December 30, 1991 report at 6.


� B. Matthisen January 9 and 22, 1992 and  February 10 and 18, 1992, March 10 and 23, 1992 reports. 


� Peterson and Becker March 28, 1992 report at 5.


� Sue Church March 31, 1992 report.


� Spondylolysis is a bilateral "crack" in arch of bone.  Neumann dep at 13. Spondylolistthesis is slippage of the spine. Neumann Dep. at 22.


� Hadley April 16, 1992 report at 5-6.


� B. Matthisen May 29, 1992 report.


� November 26, 1996 Compromise and Release Agreement, at 2.  Kralick September 24, 1992 report at 3.


� Kralick September 24, 1992 report at 2.


� Id.


� Platt v. Sunrise Bakery and Continental Bakery,  AWCB Decision No. 9025383 (August 25, 1993).


� Reynolds November 30, 1993 report at 3 and 4.


� Lowden December 1, 1993 report at 3.


� Gary McCarthy, LPT, Alpine Physical Therapy  February 15, 1994 letter.


� Reynolds April 19, 1994 letter.


� Mickey Andrew RBA Designee April 28, 1994 letter.


� Jon C. Deisher, Vocational Management Consultants September 28, 1994 letter.


� Smith June 8, 1994 report at 3.


� July 20, 1994 Application for Adjustment of Claim.


� Reynolds August 16, 1994 report.


� Sperbeck  August 16, 1994 report at 3-4.


� Garner December 28, 1994 report.


� Carlsen January 11, 1995 at 4 and 5.


� Ferris February 16, 1995 report at 4.


� Waldroup reports from February 17 through November 10, 1995.


� Ferris March 7, 1995 report.


� Ferris March 17, 1995 report.


� Heidi Clifford, OTR/L, Sisters of Providence March 27, 1995 report.


� Carlsen May 24, 1995 report at 2.


� Id.


� Micks June 5, 1995 letter.


� Dimond Chiropractic Center November 28, 1995 report.


� Waldroup January 24, 1996 letter.


� Ferris January 29, 1996 report.


� Barbee, Dimond Chiropractic Center, January 29, 1996 report at 2.


� Micks January 2, 1996 letter.


� November 26, 1996 Compromise and Release Agreement at 6.


� Id. 


� Id. at 8.


� Ferris December 17, 1996 report at 2.


� Ferris December 23, 1996 report.


� Ferris January 6, 1997 report and Ferris January 8, 1997 letter.


� Ferris reports from January 10, 1997 through  March 21, 1997.


� Barbee January 29, 2001 report.


� Armstrong  May 18, 2001 patient progress report.


� Barbee March 26,  April 18, May 8 and 29, July 11 and July 31, 2001 reports.


� Rowen August 14, 2001 report


� The employee was also seen by Elizabeth Cole, M.D. at the Complementary Medicine Center between the time Dr. Rowan left and Dr. LeCompte took over the employee's care.


� Barbee November 20, 2001, January 2 and 10, 2002 and February 18, 2002 reports


� Neumann and Peterson March  8, 2002 report at 1.


� Id. at 3.


� Id., at 10.


� Id. at 11.


� This includes prolo therapy.  Neumann dep.


 at 37.


� Id., at 12.


� Neumann dep. at 34.


� March 12, 2002 Controversion Notice.


� August 12, 2002 claim.


� Answer to Employee's Workers' Compensation Claim filed September 16, 2002, at p. 2.


� Mark Barbee, D.C. October 11, 2002 report.


� Id. at 2.


� Barbee dep at 71.


� January 28, 2003 MRI by Lawrence P. Wood,  M.D.





� Employee May 28, 2003 brief, at 3.


� Dwight v. Humana Hospital of Alaska, 876 P.2d 1114 (Alaska 1994).


� Neumann Dep. at 66-70.


� Employer's Opposition to Petition for SIME at 2.


� Id. at 4.


� Id. at 5.


� Oral argument at hearing.


� Oral argument at hearing .


� Barbee dep. 


� Hearing testimony.


� Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997) and Harvey v. Cook Inlet Pipe Co., AWCB Decision No. 98-0076 at 5 (March 26, 1998).


� See also 8 AAC 45.090(b).
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