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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CARLOS R. GUTIERREZ, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

BRECHAN ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.

	)
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case Nos.  200020249, 200206948
        AWCB Decision No. 03-0151  

         Filed with AWCB Anchorage, Alaska

         July 2, 2003



On June 18, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition to join or consolidate cases 200020249 and 200206948.  Attorney Robert A. Rehbock represented the employee.  Attorney Merrilee S. Harrell represented the employer and its insurer (collectively referred to as “the employer”).  The hearing was held on the basis of the written record, and the Board sat as a two-member panel, which constitutes a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing.

ISSUE


Shall the employee’s claims against the employer be joined or consolidated?

SUMMARY OF THE EVIDENCE


According to the Board’s computer records, the employee filed a report for a mid-back strain, which occurred on August 21, 2000.  That case was assigned case number 200020249.  The Board’s records indicate the employee has filed a number of other claims of injury that are unrelated to his back condition.  


The employee reportedly injured his low back on April 18, 2002 while working for the employer as a carpenter.  On April 30, 2003, he filed a Report of Occupational Injury or Illness. That case was assigned case number 200206948.  The employee treated with Kevin Creelman, M.D., for that injury, and ultimately requested an eligibility evaluation for reemployment benefits.  Virginia Collins, R.N., C.R.C., was assigned to perform the employee’s reemployment eligibility evaluation.


On December 4, 2002, at the request of the employer, the employee saw Shawn Hadley, M.D., for an evaluation. The employee informed Dr. Hadley that, in the 1970s, while working in California, he had a minor back injury while lifting metal products while working for American Brass & Copper, but the symptoms resolved.  He reported that in 1999 while working for the employer, he experienced low back pain.
  He missed approximately one month of work and saw a doctor for approximately three months.  The employee denied any episodes of back pain from 1999 until April 18, 2002.
  The employee told Dr. Hadley and testified at his deposition that his back condition fully resolved about four weeks after the 1999 incident.
  Dr. Hadley’s record review included a February 9, 1998 lumbar x-ray report, which found “degenerative changes, with degenerative disc disease, in particular at L2 and L4 levels.”


Dr. Hadley diagnosed the employee as suffering a lumbar strain from his April 18, 2002 work injury.  She concluded the employee’s prognosis was “good” from the April 2002 injury, but concluded the employee has:

pre-existing, well-documented cervical and lumbar spondylosis.  I would place him on permanent work restrictions based on these findings alone.  I would not place permanent work restrictions specifically related to the 4/18/02 workers’ compensation claim, as it is my opinion that this is a temporary aggravation of this pre-existing condition.

Dr. Hadley concluded the employee was medically stable and suffered no permanent impairment from the April 18, 2002 work injury.
  


On December 17, 2002, Ms. Collins sent to the employee’s treating physician, Dr. Creelman, a letter asking if the employee suffered a permanent impairment from his April 18, 2002 injury.  Dr. Creelman responded “no” and stated that he did not find anything in Dr. Hadley’s report with which he did not agree.


On December 26, 2002, Ms. Collins recommended the employee be found ineligible for reemployment benefits based on the fact that Dr. Hadley and Dr. Creelman agreed the employee had not incurred a permanent partial impairment as result of his April 18, 2002 work injury.  On January 9, 2003, the RBA Designee found the employee ineligible for reemployment benefits, based on Ms. Collins recommendation.


On January 23, 2003, the employee filed a claim against the employer, alleging that his injury date was April 18, 2002, and he suffered “degeneration at every lumbar level.”
 A hearing in this matter was set for February 19, 2003, but was continued to give the employee an opportunity to get an attorney.
 The employee retained attorney Rehbock to represent him.  


On April 22, 2003, the employee amended his claim and petitioned the Board to join the employers and carriers for the employee’s previously reported injury, case number 200020249.  Both the employer and the insurer are the same for case numbers 200020249 and 200206948.  The employee stated, “The injury date of 4/02 is one aggravation of a cumulative injury that includes prior reported compensation injuries and aggravations of degenerative changes by continued work for this employer…”
 


The employer objects to the employee’s petition, claiming that joinder is not appropriate because the employer is the same for both injuries.  The employer objects to consolidation of the employee’s claims, arguing that the employee’s claim is “confusing” and contains numerous errors.  The employer also argues the employee’s August 21, 2000 injury is barred by AS 23.30.105(a) and that consolidation would not provide a speedier remedy to the parties.
  At a prehearing conference on June 4, 2003, the parties agreed that consolidation, rather than joinder, was the action being sought by the employee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Boards regulations, 8 AAC 45.040 and 8 AAC 45.050, give the Board the authority to either join parties or consolidate claims.  

I.
Joinder


The employee’s initial petition sought joinder of the employee’s previous injuries.  8 AAC 45.040, outlines the criteria by which a decision to join a party should be made.  It states, in part:


(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party.


(d)  Any person against whom a right to relief may exist should be joined as a party.

The employer correctly argues that joinder is inappropriate in this action.  The employee was working for the same employer at the time of both injuries.  Since Brechan Enterprises was the employer at both of the employee’s injuries, and is already a party, joinder is not appropriate.

II.
Consolidation


8 AAC 45.050(b)(5) addresses the consolidation of claims.  It states, in pertinent part:  

A separate application must be filed for each injury for which benefits are claimed, whether or not the employer is the same in each case… To consolidate cases, at the prehearing the designee must

(A)  determine the injuries or issues in the cases are similar or closely related;

(B)  determine that hearing both cases together would provide a speedier remedy; . . . .


Based on our review of the record in both claims, the Board finds the issues presented, defenses raised, and parties are similar and closely related.  Both injuries involved the employee’s back.  The employee is now alleging that the culmination of these injuries caused his current condition.  In order for the Board to properly access the rights of the parties, it will be necessary for the Board to consider both injuries together.
  The Board also finds the hearing these cases together will provide a speedier remedy, rather than piecemeal litigation.  Accordingly, the Board consolidates case numbers 200020249 and 200206948.


Is not appropriate at this time to decide the validity of the employer’s AS 23.30.105(a) defense.  However, the employer’s potential defense under AS 23.30.105(a) is preserved.

ORDER


Case numbers 200020249 and 200206948 are consolidated.

Dated at Anchorage, Alaska this 2nd day of July 2003.
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William P. Wielechowski,







Designated Chairman
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Philip E. Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CARLOS R. GUTIERREZ employee / petitioner; v. BRECHAN ENTERPRISES, INC., employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case Nos. 200020249, 200206948; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   2nd day of July 2003.
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Shirley A. De Bose, Clerk
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� It is unclear if the employee mistook the date of this accident when reporting it to Dr. Hadley.  This accident appears to be the 2000 work injury for which the employee later filed claim number 200020249.


� Dr. Hadley’s 12/4/02 report at 2


� Employee’s depo. at 44


� Dr. Hadley’s 12/4/02 report at 5


� Dr. Hadley’s 12/4/02 report at 10


� Id. at 9-10


� 1/23/03 Employee’s Workers’ Compensation Claim


� 2/19/03 Board Hearing Notes


� 4/22/03 Workers’ Compensation Claim


� See Employer’s 6/10/03 Hearing Brief


� AS 23.30.135
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