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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	Joyce A. Pendergrass,             Employee, 

                                                       Applicant,

                                                   v. 

Fairbanks Memorial Hospital,

                                                  Employer,

                                                   and 

The Travelers Insurance Co.,

                                                  Insurer,

                                                      Defendants..

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         FINAL DECISION AND ORDER

         AWCB Case No.  199704680 

         AWCB Decision No. 03-0154

         Filed with AWCB Fairbanks, Alaska

         on July 7, 2003



We heard the employee's claim for permanent partial impairment and medical benefits on June 5, 2003 in Fairbanks, Alaska.  The employee represented herself.  Attorney Dennis Cook represented the employer and insurer (employer).  We closed the record at the conclusion of the hearing.


ISSUES
1. Shall we set aside the March 5, 1999 Compromise and Release (C&R) between the parties on the basis that the employee did not understand the significance of the contract?

2. Were permanent partial impairment (PPI) benefits for the right shoulder fully released by the C&R, such that the employee is not entitled to further PPI benefits?

3. Is the employee’s intradiscal electrothermal therapy (IDET) treatment compensable?
SUMMARY OF THE EVIDENCE


On March 5, 1999 the Board approved the parties’ C&R, which resolved all outstanding issues except medical benefits. The employee is a 47 year-old former housekeeper, who worked for the employer.  (See C&R, March 5,1999, p1.) While at work on April 24 1995, she had pain in her left neck, left arm, and left shoulder after moving a bed. Id. Eventually she began to have pain over her entire trapezius region, ceased using her left arm, and became increasingly disabled. Id. An MRI of the neck showed some disc protrusion at C4-5. Id. Her EMG films were normal. Id. Surgery was not recommended, but she did have epidural steroid injections for pain in the area. Id. These did not provide long-term relief. Id. The employee consulted Young Ha, M.D., Richard Pierson, M.D., James Foelsch, M.D., and the Virginia Mason pain program staff. Id. The employee was rated at 5% whole person PPI and was paid accordingly. Id. at p2. She then returned to work for the employer.  Id.             

             A second injury occurred on March 18, 1997. The employee was again injured at work while moving a bed. She was lifting a bed when she had back pain and her toes became numb. Id. This time the diagnosis was a pulled muscle. Id. Jeff Partnow, M.D., her internist, prescribed some medication and physical therapy, which was of no help. Id. She had a laminectomy for a left L5-S1 disc excision. (See the employer-sponsored independent medical evaluation (EIME) report, February 1, 2001 at p2.) The employee then had some epidural steroid shots for back pain, which provided no relief. (C&R at p2.) In June 1998 she again attended the Virginia Mason pain program for three weeks. Id. The clinic discharged her for lack of cooperation, despite the fact that the employee was capable of physical improvement, and recovering from her stated disability. Id. 

              At issue for the C&R were the PPI ratings, reemployment benefits, compensability of the employee’s injuries, and whether employee could do her pre-injury job. Id. The C&R resolved all of these disputes. Id. The employee received a $19,000 lump sum payment as the “full and final settlement and payment of all compensation for benefits in the future” with the exception only of death benefits and medical benefits “within the scope of the [act].” (Id. at p3.) Chancy Croft, the employee’s attorney received $3,000 for attorney’s fees. Id. The employee executed the C&R on March 4, 1999, and the board approved it on March 5, 1999. Id.
               After the C&R, the employee began to see Dr. Cobden for lumbosacral spine, neck, and right shoulder complaints on October 28, 1999. (Cobden chart note, October 28, 1999.) He noted that she had not worked for employer for two years by this time. Id. He diagnosed cervical spondylosis, and lumbosacral strain. Id. He prescribed a cervical collar and exercise. Id.

On November 15, 1999, Dr. Cobden referred the employee to Lawrence Stinson, M.D., for an additional evaluation. (Cobden chart note, November 15, 1999.) In September 2000 Dr. Stinson evaluated and recommended that the employee undergo an IDET procedure. (Stinson report, September 19, 2000.)  Meanwhile, Dr. Stinson also noted the employee was developing left knee problems. On April 27, 2000, Dr. Cobden reviewed surveillance films, apparently taken at the employer’s request, of the employee’s trip to Tucson, AZ, which demonstrated that the employee was more active than she claimed. (Cobden chart note, April 27, 2000.) On April 18, 2001, Dr. Cobden gave the employee a 2% PPI rating for her right shoulder. (Cobden chart note, April 18, 2001.)

               The employer had Shawn Hadley, M.D., perform an EIME of the employee on February 1. 2001. Dr. Hadley reviewed the employee’s medical records and imaging studies from 1995 forward. (EIME Report, p1.) She also reviewed the employer’s surveillance films. Id. at p8. Dr. Hadley identified the employee’s current complaints as: neck pain with swelling and a pain level of not below 9 on a scale of 1-10; right shoulder pain, never below 7 on the same pain scale, with constant use of a cane in the right hand, and the inability to lift items to shoulder level; other right upper extremity complaints such as numbness and tingling affecting the hand dating back to 1995; left shoulder pain in the upper trapezius muscle 75% of the time; back pain along the left side of her back, and constant at a level of 10; low back pain with constant pain in the left lower extremity, numbness and tingling in the toes, with the left knee popping (Id. at p4). The employee regularly takes the narcotics oxycontin and oxycodone. (Id. at p6.)

               Dr. Hadley formed the impression that the employee suffered low back pain syndrome with all 5 of Waddell’s signs present, and diffuse complaints of neck and bilateral shoulder pain with inconsistent findings.  (Id. at p9.) Dr. Hadley also concluded that the neck and left upper extremity pain, without evidence of objective abnormalities, are related to the 1995 injury. Id. “This appears to be primarily a cognitive/behavioral pain problem….” Id. She concluded that the right shoulder complaints and rotator cuff tear were not related to the 1995 injury because there was no indication of localized right shoulder pain at the time. Id.  Although Dr. Hadley concluded the employee’s low back pain syndrome “with pronounced pain behaviors,” was related the 1997 injury, she said the employee did not require any further treatment as the result of either injury. Id.  She reached this conclusion because the employee had not improved with attempts at invasive treatment and she reported the severest pain in every realm representing a cognitive/ behavioral problem, not a structural one. Id.  Additionally, Dr. Hadley concluded the surveillance films established that malingering was in the differential diagnosis. Id. Moreover, she asserted the employee’s subjective complaints are not supported by objective findings. Id. Rather, Dr. Hadley proposed the employee’s lumbar spine problems were age-related and her physical complaints were non-localized. Id. at 10. She recommended no further narcotic medications because she said the employee’s pain complaints were primarily a cognitive/behavioral problem with issues of secondary gain in the entrenchment of her disability and the conscious secondary gain of malingering. Id. Dr. Hadley concluded the employee was medically stable from her 1995 and 1997 injuries, with stability from the 1995 injury coinciding with her release from the pain program in 1996, and with stability from the 1997 injury occurring in 1998. Id. Finally, she said the IDET procedure was not appropriate for the employee because her problems did not stem from physical findings. Id.
               Eight months after Dr. Hadley’s 2001 EIME examination the employee saw John Lavorgna, M.D., for a second independent medical evaluation (SIME). Dr. Lavorgna reviewed the employee’s extensive medical records and imaging studies.  (SIME Report, October 1, 2001.) Dr. Lavorgna’s opinion mirrored Dr. Hadley’s in terms of causation, extent of disability, and treatment. Id.
                Thereafter, the employer controverted all medical benefits, based on Drs. Hadley’s and Lavorgna’s opinions that the employee had reached medical stability, as of October 15, 2001. (Controversion, October 15, 2001.) Specifically any medical treatment for the left knee was controverted based on Dr. Lavorgna’s opinion that the knee condition was not work-related. Id. The IDET procedure was also specifically controverted as inappropriate based upon Dr. Lavorgna’s opinion. Id.                   

  The employee told Dr. Stinson of the controversion. He wrote: “She was thought to be a candidate for intradiscal electrothermal therapy but then had difficulties with workman’s compensation coverage…. She now has different coverage and is seeking treatment.”  (Stinson Report, January 23, 2002.) Dr. Stinson proceeded with the procedure from January 2002 through September, 2002. (Stinson chart notes January 23, 2002-September 13, 2002.) On January 23, 2003 Dr. Stinson wrote:  

[Her] symptoms have since recurred…she has not been following through with physical therapy and has not been wearing and SI stabilization belt…I emphasized to her how important it is to incorporate physical therapy into to her treatment program. I will refer her to physical therapy to receive an SI stabilization belt and for rehabilitation of her recurrent facetal and SI joint symptioms. I will give them four weeks to maximize conservative benefit to the involved areas. At that time if she is still symptomatic I will proceed with [more IDET treatments].

 
The employee filed her claim for benefits on December 2, 2002 asking for unpaid medical bills, and an unpaid rating for the right shoulder. (Employee’s Workers’ Compensation Claim, December 2, 2002.) The prehearing summary confirms that the employee is asking for a 2% PPI rating given by Dr. Cobden for her right shoulder. (Prehearing Summary, February 10, 2003.) The employee also claimed payment for Dr. Stinson’s bills for IDET treatments. Id.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.        Set Aside Of The 1999 C&R And Compensability Of Claim For PPI


In order to determine the employee’s eligibility for additional PPI as a result of her 1995 injury, we first must consider whether to set aside the 1999 C&R. AS 23.30.012 provides for the board’s approval of C&R settlement agreements as follows:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  


In Olsen Logging Co. v. Lawson, 856 P.2d at 1158 (Alaska, 1993) the Alaska Supreme Court addressed the question of whether the board may set aside an approved C&R.  The Board had set aside an approved C&R, based on its findings that the employee lacked judgment and foresight due to a brain injury.  It also found the employee was disadvantaged by financial distress, and was represented by an out‑of‑state attorney who might not be expert in Alaska Workers' Compensation law.  The Board found the amount of the lump‑sum settlement was insignificant compared to the potential liability.  Finally, the Board found that the parties to the claim had also made a mutual mistake of fact and, applying AS 23.30.130 Modifications of Awards, the Board set aside the C&R.


The Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added). Id. at 1158. The Court held that the panel had erred in setting aside the approved C&R.  The Court specifically referred to the panel's reliance on the grounds of unilateral and mutual mistake.  Nevertheless, the Court also stated in a footnote:


Under Civil Rule 60(b) mistake is a basis for setting aside a final civil judgment.  This is subject to a one‑year limitation.  However, Civil Rule 60(b) also adverts to the possibility of "an independent action to relieve a party from a judgment . . . ."  Not presented in this appeal is the question whether an independent action might be maintained to relieve a party of a Board approved settlement.

Id. at 1159 n.4.


Based on the Olsen decision, we find we do not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact. Id. at 1159. We have consistently followed Olsen.
  

    
In Blanas v. Brower Co, 938 P.2d at 1061-1063 (Alaska 1997), however, the Court found that we do have the implied authority to set aside C&Rs when the agreement has been secured by either the employee's or employer's fraud, fraudulent misrepresentation, or fraud upon the court.  Also, we have found authority to set aside an agreed settlement for fraud or duress in past cases.
  A party's claim of fraud can be considered as a basis of overturning a C&R only if the fraud or fraudulent misrepresentation was committed by the opposing party.
  Therefore, we can consider a claim made by the employee only if she is asserting that the signature or approval of the C&R was obtained under duress or fraud by the employer.
 


We have determined "duress" in the context of a C&R to be hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.
  We have determined "fraud" in the context of a C&R to be an intentional misrepresentation, which induces the employee to sign the C&R in reliance on that misrepresentation.
  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud.


We find that the terms of the C&R in this case are plain and unambiguous. By the plain terms of the C&R, we find all non-medical benefits, (with the exception only of death benefits), and specifically PPI which was very much at issue, were settled and waived.
  The employee was represented by experienced, Alaska licensed counsel at the time she entered into the C&R. She has offered no evidence that she was induced to sign the contract by fraud or duress. Although the employee testified she did not understand the terms of the C&R, we do not find that assertion credible. AS 23.30.122. The employee represented herself at the hearing. She did not testify that Mr. Croft failed to explain the contract to her. She understood the issues well enough to frame them in her Claim, and at the prehearing conference of February 10, 2003. Even if the employee had truly not been able to understand the C&R, we find this would not be a sufficient basis for voiding the settlement, as fraud has not been demonstrated. Blanas, 938 P.2d at 1061-1063.  Accordingly, we conclude we cannot set aside a C&R based on the mistake or lack of understanding of one of the parties. Based on our review of the record, we find no credible, specific evidence of misrepresentation or fraud or duress by the employer to coerce the employee to sign the C&R.  Olsen Logging Co., 856 P.2d at 1158


We find the employee has failed to prove by a preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in fraud or misrepresentation to coerce her into signing the C&R.  We conclude the C&R, approved on March 5, 1999, cannot be set aside.  Consequently, we must deny and dismiss the employee's claim for additional PPI benefits for either work-related injury. 

II. Compensability Of IDET Medical Treatment. 


AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.


AS 23.30.120 establishes a presumption of compensability for workers’ compensation claims. AS 23.30.120(a) provides, in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…”


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs. Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991). Treatment must be reasonable and necessary to be payable under subsection 95(a). See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991). In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury." Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991). We find the C&R attaches a presumption of compensability in this case.


Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability (or claim) is not work-related. Smallwood, 623 P.2d at 316. Substantial evidence is such relevant evidence, as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980). Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation, which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. DeYonge v. NANA/Marriott, 1 P3d 90, 96 (Alaska 2000) (citing Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation. Id. at 869. If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process. In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id. at 865. The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 
In order to establish the presumption of her entitlement to IDET therapy this case, the employee relies on Drs. Hadley and Lavorgna’s opinions that her low back pain syndrome is the result of the 1997 injury and on Dr. Stinson’s recommendation that she undergo IDET treatment for this syndrome. We find this evidence is sufficient to establish the presumption of compensability for continued medical care for her low back pain syndrome. Therefore, we find the employer must submit substantial evidence to rebut the presumption that this treatment is compensable.            

IDET is an invasive procedure performed by an anesthesiologist to relieve back pain. (See Dr. Stinson chart note, January 23, 2002.) Both Drs. Hadley and Lavorgna opined that the employee’s low back pain was related to her 1997 injury, and subsequent laminectomy. Dr. Lavorgna, however, wrote: “…it is my opinion that any invasive procedures in an attempt to decrease this patient’s subjective complaints should be avoided in the future. She has failed a multitude of invasive and non-invasive procedures.” (SIME Report, October 1, 2001.) Dr. Lavorgna also said the employee was not psychologically suited for any invasive medical procedures, including IDET. Id. 

In sum, we find both the EIME and SIME evaluations concluded that the employee was not a candidate for invasive medical procedures to ameliorate her pain because her pain was not the result of a physical problem, but one of a cognitive/behavioral etiology. Accordingly, we find the employer has presented an alternative explanation of the employee’s condition, constituting substantial evidence to overcome the presumption that the IDET benefits are compensable, even though the low back pain syndrome is the result of the 1997 injury. DeYonge, 1 P3d at 96. Therefore, we find the employee must prove her claim by a preponderance of the evidence.

The record reflects that the employer controverted the IDET procedure as medically unnecessary, and the employee told Dr. Stinson as much. Based on our review of the record, we find the employee cannot prove her claim by a preponderance of the evidence. In reaching this conclusion, we rely on the medical opinions of the EIME and SIME evaluators, who found that the employee was not a candidate for invasive medical procedures to ameliorate her pain. Both doctors concluded her pain is not the result of a physical problem, but one of a cognitive/behavioral etiology. Both doctors noted that her pain complaints had causes, which were not treatable with further medicine, but were related to psychological factors and secondary gain, which would not respond to invasive therapies. Based on the medical records of the IDET treatments available to us, we find that experience has borne out the EIME and SIME evaluators’ predictions. Accordingly, we conclude the employee has failed to prove that further medical treatment is reasonable and necessary by a preponderance of the evidence. As such, the employee’s claim for IDET therapy must be denied. 

ORDER
1. The employee’s request that we set aside the March 5, 1999 C&R, on the basis that she did not understand the significance of the contract, is denied and dismissed.

2.
The employee’s claim for PPI benefits for the right shoulder is denied and dismissed.

3.        The employee’s claim for IDET treatment is denied and dismissed.

Dated at Fairbanks, Alaska this 7th day of July, 2003.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOYCE A. PENDERGRASS employee / applicant; v. FAIRBANKS MEMORIAL HOSPITAL, employer; TRAVELERS INSURANCE COMPANY, insurer / defendants; Case No. 199704680; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of July, 2003.
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Victoria J. Zalewski, Admin. Clerk
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