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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES BAILEY 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

KENAI PRINCESS LODGE,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS. COMPANY,

                                                  Insurer,

                                                            Respondants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200219022
        AWCB Decision No.  03-0156

        Filed with AWCB Anchorage, Alaska

         on July  9,  2003



We heard the employee’s petition for review of the Reemployment Benefits Administrator’s (RBA) April 24, 2003 determination finding the employee not eligible for reemployment benefits at Anchorage, Alaska, on June 10, 2003.  The employee appeared, representing himself. Adjuster Sandra Dean represented the employer.  We closed the record as to this petition at the hearing’s conclusion. 


ISSUE

Whether the RBA abused her discretion finding the employee not eligible for reemployment benefits.  

SUMMARY OF THE EVIDENCE


While getting out of a van on April 18, 2002, the employee slipped and fell while working as a housecleaner for the employer.  (May 5, 2002 workers’ compensation claim). The employee fell on either a rock or chunk of ice. The employee continued to work, but he experienced progressively worse back pain.  


At the employer’s request, the RBA Designee ordered an eligibility evaluation on March 20, 2003.  Judy A. Weglinski M.S., C.V.E., C.D.M.S., was assigned to perform the eligibility evaluation.  In response to her April 14, 2003 inquiry, the employee’s treating physician Sean Taylor, M.D., opined that the employee had not reached medical stability and will not have a permanent partial impairment upon reaching medically stable.  Dr. Taylor did not approve the employee’s return to work as a housecleaner, the employee’s job at time of injury.   Dr. Taylor also disapproved of all the other occupations the employee has held within the past 10 years. 


 In her April 24, 2003 determination, the RBA Designee Mickey Andrew found the employee not eligible for reemployment benefits.  In her determination, she offered the following reason for her holding:  


The evaluating rehabilitation specialist’s recommendations. Judy Weglinski reports that Dr. Taylor has indicated that you do not and are not expected to have a permanent partial impairment at the time medical stability. 


If you disagree with my decision that you are not eligible for reemployment benefits, you must complete and return the attached Workers’ Compensation Claim  (Form #7-6101) within 10 days of receipt of this letter.  Please pay particular 

attention to section 24(g). If you do not request review of my decision within the 10 day period, the decision is final. 


At the June 24, 2003 hearing, the employer did not oppose rehabilitation benefits for employee but deferred to the board to decide if the RBA’s decision was correct.



At the June 24, 2003 hearing, employee argued that he has changed doctors, is seeking a board ordered second independent medical exam (by separate petition not before the board in this petition) and accordingly the RBA’s decision is premature. He argues we should reverse the RBA and find him eligible for reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
PROCEDURAL MATTERS:


8 AAC 45.070(b)(1)(A) provides in pertinent part:  “In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.”  


Accordingly, in addressing this petition, we will examine only the evidence available to the RBA and will not speculate on the results of any future medical examination.


II. ABUSE OF DISCRETION STANDARD.  

A.
Standard of Review.


Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

   AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA’s determination.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041.

AS 23.30.041 provides, in part:

(f) An employee is not eligible for reemployment benefits if . . .

(3) at the time of medical stability no permanent impairment is identified or expected. 

(emphasis added)

We now consider whether the RBA’s decision is supported by substantial evidence. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA’s decision is not supported by substantial evidence, we will conclude the RBA abused his discretion and remand the matter for reexamination of the record and necessary action.

The Alaska Supreme Court has held that we must strictly adhere to the requirements of AS 23.30.041, even if the end result is harsh.  See Rydwell v. Anchorage School District 864 P.2d 526 (Alaska 1993); Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277 (Alaska 1996) and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999).

We find the employee’s attending physician, Dr. Taylor predicted the employee will not have a PPI rating upon reaching medical stability.  Since AS 23.30.041(f)(3) specifically makes an employee ineligible for reemployment benefits if no PPI is expected at time of medical stability, the RBA could not find otherwise.  We recognize, that employee in a separate petition is seeking another medical opinion, but at the June 10, 2003 hearing he offered no evidence to contradict Dr. Taylor’s assessment.  

Therefore, based on the above, we find the RBA Designee based her determination on substantial evidence, and she did not abuse her discretion in finding the employee ineligible for reemployment benefits.  The employee’s appeal of the RBA’s decision is denied and dismissed. 

ORDER

1. The RBA did not abuse her discretion in finding the employee ineligible for reemployment benefits.

2. The employee’s appeal of the RBA’s decision is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of July, 2003.
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S. T. Hagedorn, Member
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Andrew J. Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES BAILEY employee / petitioner; v. KENAI PRINCESS LODGE, employer / respondant; and ZURICH AMERICAN INSURANCE COMPANY, insurer / respondant; Case No. 200219022; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th of July, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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