CARLOS R. GUTIERREZ  v. BRECHAN ENTERPRISES, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CARLOS R. GUTIERREZ, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

BRECHAN ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.
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)
	          INTERLOCUTORY 

        DECISION AND ORDERR

        AWCB Case Nos.  200020249, 200206948
        AWCB Decision No. 03-0159  

         Filed with AWCB Anchorage, Alaska

         July 11, 2003



On June 11, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition that the Reemployment Benefits Administrator (“RBA”) Designee abused her discretion by finding the employee ineligible for reemployment benefits.  Attorney Robert A. Rehbock represented the employee.  Attorney Merrilee S. Harrell represented the employer and its insurer (collectively referred to as “the employer”).  The Board sat as a two-member panel, which constitutes a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing.

ISSUE


Did the RBA Designee abuse her discretion under AS 23.30.041(d) by finding the employee ineligible for reemployment benefits?

SUMMARY OF THE EVIDENCE


The employee filed a report for a mid-back strain, which he alleged occurred on August 21, 2000 while working for the employer.  That case was assigned case number 200020249.  The employee reportedly injured his low back on April 18, 2002 while working for the employer as a carpenter.
  On April 30, 2003, he filed a Report of Occupational Injury or Illness. That case was assigned case number 200206948.  The employee treated with Kevin Creelman, M.D.  The employee ultimately requested an eligibility evaluation for reemployment benefits for his April 18, 2002 injury.  Virginia Collins, R.N., C.R.C., was assigned to perform the employee’s reemployment eligibility evaluation.


On December 4, 2002, at the request of the employer, the employee saw Shawn Hadley, M.D., for an evaluation. The employee informed Dr. Hadley that, in the 1970’s, while working in California, he had a minor back injury while lifting metal products while working for American Brass & Copper, but the symptoms resolved.  In 1999
 while working for the employer, he experienced low back pain.  He missed approximately one month of work and saw a doctor for approximately three months.  The employee denied any episodes of back pain from 1999 until April 18, 2002.
  The employee told Dr. Hadley and testified at his deposition that his back condition fully resolved about four weeks after the 1999 incident.
  Dr. Hadley’s record review included a lumbar x-ray report, which found “degenerative changes, with degenerative disc disease, in particular at L2 and L4 levels.”
  There is no evidence that Dr. Hadley took the employee’s August 21, 2000 work injury into consideration.


Dr. Hadley diagnosed the employee as suffering a lumbar strain from his April 18, 2002 work injury.  She concluded the employee’s prognosis was “good” from the April 2002 injury, but concluded the employee has:

pre-existing, well-documented cervical and lumbar spondylosis.  I would place him on permanent work restrictions based on these findings alone.  I would not place permanent work restrictions specifically related to the 4/18/02 workers’ compensation claim, as it is my opinion that this is a temporary aggravation of this pre-existing condition.

Dr. Hadley concluded the employee was medically stable and suffered no permanent impairment from the April 18, 2002 work injury.
  


On December 17, 2002, Ms. Collins sent to the employee’s treating physician, Dr. Creelman, a letter asking if the employee suffered a permanent impairment from his April 18, 2002 injury.  Dr. Creelman responded “no” and stated that he did not find anything in Dr. Hadley’s report with which he did not agree.


On December 26, 2002, Ms. Collins recommended the employee be found ineligible for reemployment benefits based on the fact that Dr. Hadley and Dr. Creelman agreed the employee had not incurred a permanent partial impairment as result of his April 18, 2002 work injury.  On January 9, 2003, the RBA Designee found the employee ineligible for reemployment benefits, based on Ms. Collins recommendation.


On January 23, 2003, the employee filed a claim against the employer, alleging that his injury date was April 18, 2002, and he suffered “degeneration at every lumbar level.”
 A hearing in this matter was set for February 19, 2003, but was continued to give the employee an opportunity to get an attorney.
 The employee retained attorney Rehbock to represent him.  On April 22, 2003, the employee amended his claim and petitioned the Board to join the employers and carriers for the employee’s previously reported injuries.  The employee stated, “The injury date of 4/02 is one aggravation of a cumulative injury that includes prior reported compensation injuries and aggravations of degenerative changes by continued work for this employer…”


On July 2, 2003, the Board issued AWCB decision No. 03-0151 in this matter.  That decision consolidated case numbers 20020249 and 200206948.  The employee requests that this matter be remanded to the RBA to consider whether the employee’s previous work injury contributed to his current inability to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

SHALL THE BOARD AFFIRM THE DECISION OF THE RBA DESIGNEE THAT FOUND THE EMPLOYEE INELIGIBLE FOR REEMPLOYMENT BENEFITS? 

A.
Standard of Review


The employee argued that the Board should reverse the RBA Designee’s decision.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


B.
Did the RBA Designee Err in Finding the Employee Ineligible for Reemployment Benefits?


Under AS 23.30.041(f)(3), an injured worker is not eligible for reemployment benefits unless a physician predicts the employee has or is expected to have a permanent impairment.  Here, Dr. Hadley indicated the employee suffers a permanent impairment, but attributed it to a pre-existing condition.  Accordingly, the RBA Designee found the employee ineligible for reemployment benefits.


However, the Board has recently consolidated the employee’s previous workers’ compensation injury from August 21, 2000.  Dr. Hadley did not consider whether that injury could have contributed to the employee’s overall current condition. This evidence is admissible under 8 AAC 45.070(b)(1)(A), which states:

In reviewing the [RBA's] decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

Since the August 21, 2000 work injury is now consolidated with the employee’s current claim, it is appropriate for the RBA to consider whether that work injury contributed to the employee’s current condition.  Accordingly, this matter must be remanded to the RBA Designee for consideration of whether the employee’s previous work injury contributed to the employee’s current condition. 

ORDER


This matter is remanded to the RBA with instructions to consider the employee’s previous workers’ compensation injury, case number 200020249 in conjunction with case number 200206948.
Dated at Anchorage, Alaska this 11th day of July 2003.
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Philip E. Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CARLOS R. GUTIERREZ employee / petitioner; v. BRECHAN ENTERPRISES, INC., employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case Nos. 200020249, 200206948; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of July 2003.
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� 4/30/02 Report of Occupational Injury or Illness


� It is unclear if the employee mistook the date of this accident when reporting it to Dr. Hadley.  This accident appears to be the 2000 work injury for which the employee later filed claim number 200020249.


� Dr. Hadley’s 12/4/02 report at 2


� Employee’s depo. at 44


� Dr. Hadley’s 12/4/02 report at 5


� Dr. Hadley’s 12/4/02 report at 10


� Id. at 9-10


� 1/23/03 Employee’s Workers’ Compensation Claim


� 2/19/03 Board Hearing Notes


� 4/22/03 Workers’ Compensation Claim


� See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999)
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