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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KNUTE J. ROCKNEY, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

BOSLOUGH CONSTRUCTION, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200026570
        AWCB Decision No.  03-0162

         Filed with AWCB Anchorage, Alaska

         on July 14, 2003



We heard this matter at Anchorage, Alaska on June 12, 2003.  Attorney William Soule represents the employee.  Attorney Theresa Hennemann represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUES

1.
Review of the reemployment benefits administrator’s (RBA’s) plan approval and ruminative wage calculation.  

2. Attorney’s fees and costs, if any.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer as a laborer in October of 2000.  According to his January 3, 2001 Report of Occupational Injury or Illness, the employee injured his back while working on December 26, 2000.  The employee testified that on that day, he was using a “roto-hammer” on a cement wall in a sideways fashion.  The employee testified that he also worked carrying heavy loads of plywood for several days prior to December 26, 2000.  The employer eventually accepted the employee’s claims and paid medical, timeloss, and permanent impairment benefits.  


After the employer requested an eligibility evaluation to determine whether the employee was eligible for reemployment benefits, he was found eligible for reemployment benefits by the RBA on November 7, 2001.  On November 15, 2001 the employee indicated he wished to receive reemployment benefits, and selected Dennis Johnson, rehabilitation specialist, to develop his reemployment plan.  On May 2, 2002, Mr. Johnson submitted a plan for the RBA’s approval with the proposed occupational goal of “Material Control Expeditor” after completing a course with an associate’s degree in “Logistics Operations Program” at the University of Alaska, Anchorage.  Mr. Johnson’s proposed plan (dated April 20, 2002) indicated that the employee’s remunerative wage would need to return the employee to a starting wage of $21.58 per hour, based on his prior 12 months wages.  The Material Control Expeditor plan indicates that the starting wage was anticipated to be $14.80 per hour.  


On May 17, 2002, the employee, through counsel, indicated that he believed the plan was inappropriate, as it did not meet his remunerative wage.  He requested Mr. Johnson prepare a new, valid plan.  Subsequently, Mr. Johnson relocated the Washington State.  On May 22, 2002, the employer asserted that at the time of his injury, the employee was earning $14.00 per hour, thus his remunerative wage should actually be calculated at $8.40 per hour.


After an informal rehabilitation conference, the RBA was asked to review the proposed plan.  In his June 7, 2002 decision addressed to the employee and adjuster, the RBA noted:


The rehabilitation specialist notes the remunerative wage at $21.58 an hour based on a gross hourly wage of $35.97.  I concur with Specialist Johnson[‘s] calculation of the employee’s gross hourly wage per 8 AAC 45.490(4).  I do believe that the employer’s [C]hristmas gift certificate does fall into the definition of bonus per Black’s Law Dictionary and according (sic) was calculated  correctly.  Employer maintains that the inclusion of the $40 gift certificate as a bonus is not used in compensation rate adjustment but I believe that gross hourly wage under rehabilitation is excluded.


Decision


I am unable to approve or deny this reemployment plan without further information and documentation.  Further information and documentation is needed to show that Specialist Johnson selected the best occupation goal per section (i).  A labor market survey is needed to show that wage potential for persons with like background as employee (sic) who complete this proposed training program. 


Eventually, on November 8, 2002, rehabilitation specialist, Marjorie Linder, was reassigned to complete or finalize a plan for the employee.  On December 11, 2002, Ms. Linder submitted a proposed plan to return the employee to work through the University of Alaska, Anchorage, in the Architectural Engineering Technology (AET) program.  Ms. Linder indicated that the AET program should return the employee to at least his remunerative wage of $21.58 per hour.  


On February 7, 2003, the employer requested the RBA approve the plan as submitted by Ms. Linder.  In his February 20, 2003 decision, the RBA indicated he again needed additional information before he could approve or deny the plan.  After receiving the additional information requested, the RBA approved Ms. Linder’s proposed plan on March 4, 2003.  The AED program was scheduled to begin in May 2003 during the University’s Summer Session.  On March 10, 2003, the employee filed a timely petition for review of the RBA’s approval of Ms. Linder’s proposed plan.  On April 1, 2003, the employer filed its answer, asserting “there was no abuse of discretion on the part of the Reemployment Benefit’s Administrator in approving the reemployment plan submitted by MTL Services.”  On April 15, 2003, the employer filed a petition requesting “review of the remunerative wage calculation in the approved reemployment plan.”  On May 3, 2003, the employee responded that the employer’s April 15, 2003 petition for review was not timely filed.  


The employee argues that the approval by the RBA of Ms. Linder’s plan, was manifestly unreasonable, arbitrary, and a misapplication of the law.  The employee argues that the RBA abused his discretion and we should reverse his approval of the second plan.  The employee asserts the second, AET, plan should not be approved on four different bases;  first, remunerative wage is not met; second, the labor market for AET is “terrible;”  third, the employee lacks the primary educational background to successfully complete the AET program; and fourth, the plan requires him to purchase his own computer.  


The employee asserts the RBA and both rehabilitation specialists correctly calculated his remunerative wage at $21.58 per hour.  The employee testified that he usually works out of the laborer’s union hall for approximately $35.00 per hour.  He testified that his usual work was asbestos removal, hazard waste removal, and heavy labor.  He testified that he has consistently made good money in the last several years.  At the time he was working for the employer (at $14.00 per hour), he was waiting to get called by the union.  He testified that he on the union’s “B” list and is confident he would have been called out soon, before his work injury with the employer.  The employee argues that the AET program would return him to entry-level work at between $14.35 and $17.13 per hour.  


The employee asserts that the labor market for AET associate degree graduates is “terrible.”  Teresa Rockney, the employee’s spouse, testified that her employer recently hired a computer drafter within the last two months.  She testified there were 30 applicants competing for one position that would start between $10.00 and $12.50 per hour.  


The employee argues that he lacks the primary education and computer skills to successfully complete the AET computer-drafting program.  The employee testified that even though his reemployment plan was in dispute, he started classes this summer session, in May 2003.  Ms. Linder’s plan had the employee taking two accelerated (five week, as opposed to ten week) courses, pre-algebra and beginning english.  The employee testified that the employer refused to pay for his courses, so he borrowed money and started the classes on his own initiative.  The employee testified that he has not taken any formal education for years and found the pace of the courses to be too much, and he dropped the pre-algebra class, and transferred to a ten-week english class.  


Toni Croft, an Assistant Professor of Developmental Education at UAA testified at the June 12, 2003 hearing.  She stated that she works with people who have lower or outdated educational skills.  She testified that she was teaching the employee’s pre-algebra class.  She stated in her opinion, that the employee would not have been able to complete both classes in the accelerated timeframe.  She testified that she believes the employee is highly motivated.  In an undated memo to Ms. Linder, Ms. Croft wrote:


Knute Rockney is enrolled in my five-week Pre-Algebra class.  This class is intended for students who need a fast review of math with some elements of Algebra.  It is not intended for students who have never had any Algebra.  I strongly recommend that Knute take the Pre-Algebra at a slower pace, at least ten weeks.  Better yet, he should take the regular 15 week class in the fall. Since he has class conflicts caused by his PRPE 108 teacher moving him to a ten-week writing class that would conflict with my math class, I recommend that he drop my math class.  For this he should have a full refund.  The change is teacher recommended, but he was unable to drop on May 28 because my math class does meets (sic) at 5:30. 


In a letter to Ms. Linder dated May 29, 2003 the employee’s english teacher, Sarah Kirk, wrote:


In order for Knute Rockney to be successful (to pass) both his MATH 054 and PRPE 108 classes, he needs to be in sections that allow him the time to learn the skills, develop his ideas, and complete the assignments.  Currently, his (sic)is in a fast-paced, 5-week math class and a fast-paced, 8-week composition class.


His math professor, Toni Croft, and I both advised Knute to drop his 5-week MATH 054 evening class so that he could take the 16-week math course in the Fall Semester and this would allow him to drop the daytime 8-week PRPE 108 class and register for the 10-week PRPE 108 evening class.  


With this change in Knute’s academic schedule, we feel that he will succeed in both his PRPE 107 Basic College Reading class and his PRPE 108 Basic College Writing class during the Summer Semester. 


The employee also argues it was inappropriate for the RBA to approve the plan that required the employee to purchase his own computer.  The employee argues that the employer asserts it was not obligated to purchase a computer until the employee shows he can complete the plan.  The employee argues that employee’s course work (english composition) requires a computer.  


It would seem Alaska National is hoping Mr. Rockney fails and [is] fully expecting him to fail.  That is why the added the typed portion on the signature page that saves them some money - - they hope.  This is inappropriate and not acceptable.  The board is asked to so hold and reverse the RBA. 

(Employee’s Brief at 10).  


The employee argues that the rehabilitation specialists and the RBA correctly calculated his remunerative wage at $21.58 per hour.  The employee asserts that as the employer gave him a $40.00 Christmas bonus gift certificate, that his wages were properly calculated.  Furthermore, the employee argues the employer has waived its right to challenge the wage calculation as the have answered the employee’s petition for review asserting that “the RBA has not abused his discretion.”  In addition, the employee asserts that the employer did not seek review of the wage calculation within 10 days of receiving the RBA’s determination.  


The employer argues that the RBA did not abuse his discretion approving Ms. Linder’s plan.  The employer asserts the RBA was very thorough and it took approximately 15 months to finally develop the AET drafting plan.  The employer asserts the RBA carefully considered each of the requirements of section .041.  


If the RBA’s approval of the plan is reversed, the employer argues a new plan needs to be developed with an occupational goal with a remunerative wage of $8.40 per hour, based on the employee’s wage at the time of injury of $14.00 per hour.  The employer argues we should not deviate from 8 AAC 45.490 and calculate the employee’s gross weekly wage differently based on his receipt of a $40.00 holiday gift certificate.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  Standard of Review
We analyze this matter under an abuse of discretion standard on the part of the RBA.  Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

   AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA’s determination.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


B. WHETHER THE RBA ABUSED HIS DISCRETION APPROVING THE PLAN.


AS 23.30.041 provides in pertinent part:  

(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee's transferable skills. The reemployment plan must include at least the following: 

(1) a determination of the occupational goal in the labor market; 

(2) an inventory of the employee's technical skills, transferable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support; 

(3) a plan to acquire the occupational skills to be employable; 

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices; 

(5) the estimated length of time that the plan will take; 

(6) the date that the plan will commence; 

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician; 

(8) a detailed description and plan schedule; 

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and 

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee's physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided. 

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time: 

(1) on the job training; 

(2) vocational training; 

(3) academic training; 

(4) self-employment; or 

(5) a combination of (1) - (4) of this subsection. 

(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 ; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

We now consider whether the RBA’s decision is supported by substantial evidence. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA’s decision is not supported by substantial evidence, we will conclude the RBA abused his discretion and remand the matter for reexamination of the record and necessary action.

The Alaska Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041, even if the end result is harsh.  See, Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277 (Alaska 1996) and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999).


We find AS 23.30.041(h) and (j) impose strict time guidelines on the RBA within which a proposed plan must be approved or denied.  In addition, section .041(h) provides detailed criteria that a plan must include before the RBA can approve it.  Of the 10 criteria listed in .041(h), the employee takes issues with four.  He asserts these show the RBA abused his discretion approving Ms. Linder’s proposed plan.  We will address these individually.  


First, the employee alleges that remunerative wage will not be met.  (AS 23.30.041(r)(7)).  Other than his unsubstantiated assertions at hearing, the evidence does not support this claim.  Although Mrs. Rockney testified that someone in her office was just hired at ten to twelve dollars per hour, Ms. Linder’s extensive (professional) labor market survey indicates there are a plethora of jobs available after completing the AET program.  Ms. Linder’s research, derived from the State of Alaska Department of Labor, Research Section, indicates that the mean wages for experienced AET drafters or technicians are between $21.61 and $26.45 per hour.  We find, as did Ms. Linder and the RBA, that this plan would return the employee to employability well within his remunerative wage of $21.58 per hour.  


Next, the employee alleges the labor market is terrible.  (AS 23.30.014(h)(9)).  We disagree.  Ms. Linder’s labor market survey lists over 40 businesses, just within South-central Alaska, that provide architectural or engineering services.  Ms. Linder described the number of potential firms employing drafters to be “ample.”  In addition, Ms. Linder personally contacted several businesses that employ drafters, many of which currently had positions open.  One company she surveyed (USKH) employs 90 people and recently hired two new drafters.  This company also starts drafters at up to $24.00 per hour.  Accordingly, we find no reason to believe that the “labor market is terrible.”  


Third, the employee argues that he lacks the primary education to complete the AET program.  (AS 23.30.041(h)(2)).  Based on the employee’s testimony, in conjunction with Ms. Croft’s testimony, we disagree.  We believe, as testified by Ms. Croft, that the employee is highly motivated.  On his own initiative and at his own expense, he started the proposed plan in May of 2003.  We agree with the employee and believe the proposed plan may have been too aggressive initially, but as Ms. Croft has suggested, and the employee has implemented, a slower schedule would be better suited for the employee.  Clearly the plan needs to be modified at this point, however there is no indication that, with modifications, the plan is not a viable plan.  


Finally, the employee argues the plan should not be approved as it required him to buy his own computer.  (AS 23.30.041(h)(4)).  We disagree.  The plan provides that a computer will be provided later when more computer intensive courses are taken.  Although it would certainly be more advantageous to have ready computer access throughout his entire coursework, it is not entirely necessary.  We find the employee has access to “computer labs” through the university, and other more conventional methods (a typewriter for example) to complete his english composition assignments.  


In summary, we find no abuse of discretion on the RBA’s part approving Ms. Linder’s plan.  In actuality, we find the RBA took extra measures, several times requesting clarification or seeking additional information in deciding to approve the plan.  We conclude the RBA made a thorough, informed, reasonable determination approving Ms. Linder’s plan;  we find no abuse of discretion.  


Regarding the employer’s “cross-petition” to review the applicable remunerative wage for the plan, we find that the employer raised this as a contingent argument to be addressed only if we had found the RBA abused his discretion in approving the plan.  Accordingly, we conclude we need not address that issue.  Even had we reversed the approval of the plan, we would still conclude the employee’s appropriate remunerative wage is $21.58 per hour.  


We find any “cross-petition” by the employer to be governed by the same time limitations to the employee.  AS 23.30.041(j) specifically provides that “either party may seek review” within 10 days of the RBA approval of a plan.  We conclude the employer did not timely request review of the RBA’s determination regarding the appropriate remunerative wage.  


Regarding attorney’s fees and costs, we find the employee did not succeed in his petition to challenge the RBA’s approval of Ms. Linder’s plan.  However, we find the employee’s counsel was instrumental in fending off the employer’s attack of the appropriate remunerative wage.  From the affidavits submitted, we cannot determine what a reasonable fee would be for the issues upon which the employee prevailed.  We reserve jurisdiction over an award of reasonable attorney’s fees should the parties come to an impasse over the amount of a reasonable award of attorney’s fees and costs.  


ORDER

The RBA did not abuse his discretion approving the AET drafting plan.  The RBA’s determination is approved in all aspects and remanded for modification of the plan schedule.    


Dated at Anchorage, Alaska this 14th day of July, 2003.
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Sally Ann Carrey, Member
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John Abshire, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KNUTE J. ROCKNEY employee / petitioner; v. BOSLOUGH CONSTRUCTION, INC., employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case No. 200026570; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of July, 2003.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








14

