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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHELLE DE KENNEDY, 

                                                  Employee,

                                                  Petitioner, 

                                                  v.                                                                                                   

POLAR ROLLER EXPRESS,

                                                  Employer,

and

INSURANCE CO. OF STATE PA.,

                                                  Insurer,

                                                            Respondents.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

          DECISION AND ORDER 

        AWCB Cases No. 200018455M   and

                                No. 200302537

        AWCB Decision No. 03- 0163

         Filed with AWCB Juneau, Alaska

         July 16, 2003


On May 6, 2003, in Juneau, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s Workers’ Compensation Claim No. 200018455 filed October 5, 2001.  The employee is seeking temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical expenses, rehabilitation benefits, and attorney’s fees and cost. Attorney Michael J. Patterson represented the employee.  Attorney Shelby Nuenke-Davison represented the employer.  The employer objected to the Board considering the employee’s claim for medical expenses under Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999).  The employee had a second Workers’ Compensation Claim pending at the time of the May 6, 2003 hearing, claim no. 200302537 filed March 10, 2003, for benefits associated with her cervical spine condition (cervical claim).  The employee’s cervical claim, if compensable, would arise from the same facts and circumstances as her original claim, claim No. 200018455.  The parties requested consolidation of the two claims for purposes of the May 6, 2003 hearing. The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  The Board, upon deliberation, issued its oral order granting consolidation. The record remained open until May 30, 2003, to permit the parties time to submit additional evidence and closing briefs. We closed the record at our next regularly scheduled hearing date, June 17, 2003.  

On July 9, 2003, at the Anchorage Workers’ Compensation office, the employee filed a petition to reopen the record to receive additional medical evidence and requested the Board order a second independent medical evaluation (SIME).  The Board considered the employee’s petition when we next met on July 15, 2003. We herein issue our interlocutory order reopening the record for the limited purpose of taking argument on whether or not we should receive and consider this additional medical evidence.  

ISSUES

Shall the Board reopen the evidentiary record to admit and consider additional medical records received as a result of cervical surgery performed June 18, 2003?

2.   Shall the Board order an SIME?

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Our record contains numerous medical records and conflicting medical testimony regarding causation of the employee’s cervical claim.  The crux of the employee’s cervical claim is that it arises out of her August 12, 2000 work related accident. Since we closed the record, the employee has had surgery for her neck condition and her surgeon has a subsequent opinion as to whether the employee’s condition is the result of normal degenerative changes or work related. 


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties

The Board considered the employee’s request and has determined it will reopen the record and accept briefing on whether or not the evidentiary record should be reopened to admit and consider additional medical records received as a result of the employee’s cervical surgery on June 18, 2003.  The Board finds that its Final Decision and Order in this matter must be issued by statute no later than 30 days from the date that the record closes.
  We would be required to issue our Final Decision and Order before the employer will have an opportunity to respond to the employee’s petition.  The Board has concluded that it can best ascertain the rights of the parties by providing both the employer and employee with an opportunity to present their respective positions on the employee’s petition.  (AS 23.30.135).

The Board under the discretion granted to it under AS 23.30.155(h) and AS 23.30.135(a) directs the parties to submit written argument on the following:

1.        Should the evidentiary record be reopened to admit and consider additional medical evidence?

If so, what additional time, etc., will the employer require to respond/rebut to this additional medical evidence?  

How will the Board and its record be aided by reopening the record to consider these documents?

Should the Board order an SIME?

The employee’s brief is to be served on the employer and filed with the Board by close of business July 25, 2003.  The employee’s brief may not exceed 7 pages in length.  The employer’s brief is to be served on the employee and filed with the Board by close of business August 1, 2003.  The employer’s brief may not exceed 7 pages in length.  The employee’s reply, if any, shall be served on the employee and filed with the Board by close of business Wednesday, August 6, 2003.  The employee’s reply brief shall not exceed 3 pages in length.  The parties are directed to serve each other either personally or by facsimile.  


ORDER

1.
The Board under the discretion granted to it under AS 23.30.155(h) and AS 23.30.135(a) re-opens the record for the limited purpose of taking argument on the employee’s petition.

2.
The Board directs the parties to submit written argument on the following:

A.    Should the evidentiary record be reopened to admit and consider additional medical evidence?

B.       If so, what additional time, etc., will the employer require to respond/rebut to this additional medical evidence?  

C.       How will the Board and its record be aided by reopening the record to consider these documents?

D.       Should the Board order an SIME?

3. The parties are directed to following the briefing schedule set forth above.





Dated at Anchorage, Alaska this 16, day of July, 2003.






ALASKA WORKERS' COMPENSATION BOARD






_________________________________                                





Rebecca C. Pauli, Designated Chair






_________________________________






Richard H. Behrends, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHELLE DE KENNEDY employee / petitoner; v. POLAR ROLLER EXPRESS, employer / respondant and INSURANCE CO OF STATE PA, insurer / respondant; Case Nos. 200018455M and 200302537 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of July, 2003.


________________________





Robin Burns, Clerk

                    Shirley A. DeBose, Clerk
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