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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARGARET F. KOKOTAN, 

                                                   Employee, 

                                                           Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                   Employer,

                                                   and 

WARD NORTH AMERICA,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case Nos.  200026696, 199813243
        AWCB Decision No.  03-0164  

         Filed with AWCB Anchorage, Alaska

         July 17,  2003


          On June 24, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board 

("Board") heard the employee's claims for temporary total disability ("TTD") benefits, medical costs, transportation costs, compensation rate modification, interest, frivolous controversion, temporary partial disability ("TPD") and permanent total disability ("PTD").   The employee represented herself.  The employer was represented by Patricia Zobel, attorney at law.  The record closed at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to PTD?

2. Is the employee entitled to TPD?

3. Is the employee entitled to additional TTD?

4. Is the employee entitled to payment for additional medical expenses?

5. Is the employee entitled to a compensation rate adjustment?

6. Is the employee entitled to compensation for transportation costs?

7. Is the employee entitled to interest?

8. Did the employer make a frivolous controversion of the employee's claim?

            9.     Is the employee entitled to benefits during the period from March 14, 2001 to May 17, 2001 when she refused to sign a medical release?


SUMMARY OF THE EVIDENCE

 The employee worked as a customer service representative for the utility division of the Municipality of Anchorage.  She was injured on August 25, 2000 when she leaned back in her chair at work and the chair started tipping backwards causing her to reach out and catch herself by grabbing a computer.   She never actually fell.  However, she suffered a whiplash and severe back strain with herniated discs, vision impairment, shortness of breath and bowel and bladder urgency.  The employee also alleges a prior work related injury on July 7, 1998 when she stepped in a hole on the employer's premises.  She continued working after the July 7th incident.

              The employee has a long history of medical treatment for various ailments.  The following summarizes some of her care, primarily for her back condition. She was hospitalized for bi-polar depression in 1997 and in 2001.
  The employee also had a history of back problems prior to the August 25, 2000 incident.  She saw Edward Voke, M.D., for the July 7, 1998 incident.  He diagnosed cervicolumbosacral strain and capsular strain of the left hip.
  He saw her again on July 22, 1998 and indicated to her that she was able to work although he did order an MRI
 of the left hip and prescribed physical therapy as her back symptoms continued.
  However, the MRI revealed no pathology and the employee continued working.
  On August 9, 1998, the employee went to the emergency room at Alaska Regional Hospital complaining of chest pain.  She was hospitalized and then released with a diagnosis of angina pectoris secondary to stress and hypertension.
  Again, on April 5, 2000, she was admitted to Alaska Regional Hospital for symptoms of a possible stroke.
  Her symptoms were investigated, a CT scan and a MRI were done, which disclosed no abnormalities and the employee was released the next day.
  On May 1, 2000, the employee was again seen by Dr. Voke who diagnosed degenerative disc disease of the lumbar spine and ordered a bone scan and an MRI.
   The MRI, done May 4, 2000, showed

1. a small central disc protrusion at L1-2 of questionable significance;

2. minimal diffuse annular bulging, but no evidence of focal disc protrusion; and

3. no significant spinal or foraminal stenosis.

The bone scan was normal.
  Dr. Voke reviewed the results with the employee and advised her that there was no basis for surgical intervention.

           On July 7, 2000, the employee underwent another MRI related to her low back pain complaints.
  The reviewing doctor's impression was

1. minimal discogenic degeneration, L4-5 and

2. normal alignment. 

           On July 21, 2000, the employee was seen at the emergency room at the McKenzie-Willamette Hospital in Springfield, Oregon.
    She complained of and was treated for redness in her right arm.
  Several days later, she was seen by Janice Anderson, M.D., in Anchorage for her right arm condition which was the result of a puncture wound from a stapler.
              

I.  MEDICAL CARE AFTER AUGUST 25, 2000
              The employee sought medical treatment after the August 25, 2000 work incident.  Later the same day, she went to the emergency room at Alaska Regional Hospital where she was treated for "multiple contusions."
 She was referred to a Dr. Crow by Alaska Regional personnel upon her release from the hospital but she did not follow up with the referral.
  She left Alaska for Oregon the following day based in part on her belief that she could not obtain adequate medical treatment in Alaska.
  However, she also had ongoing dental work being performed in Oregon and she returned to Oregon to continue seeing the dentist.  She also had previously scheduled leave with her employer to go to Oregon.
   While there, she saw other providers for her back condition.
  She filed a report of injury on August 25, 2000.

   She saw Thomas D. Peterson, M.D., Eugene Sports and Orthopaedic Medicine Center, Eugene, Oregon on September 8, 2000.  He diagnosed "multiple somatic dysfunctions and soft tissue injuries as a result of her fall.
 He took her off work.  Dr. Peterson treated her for several conditions including lumbosacral strain.
  In his October 2, 2000 report, he noted that "She continues to have lower back pain which she feels was caused by previous industrial injury and was aggravated by the fall on August 25, 2000."  She was treated with physical therapy and back injections and her back condition improved.
  On October 10, 2000, Dr. Peterson wrote a note indicating that the employee was not released to return to her regular work and added:

I would consider light duty with limited sitting, lifting, standing.  If you wish to have her on light duty-plz submit the job description with number of hours to me for approval.
 

The employer paid the employee TTD from October 11, 2000 to March 19, 2001.  The employee continued to see Dr. Peterson for the next two months for lumbosacral strain.  A cervical MRI done January 3, 2001 showed "some disc protrusion and osteophytosis."

Dr. Peterson ordered an MRI of the lumbar spine and it showed "…far lateral protrusion at L2-3."
  Dr. Peterson referred the employee to Katherine Gallo, M.D., who, in turn, referred the employee to Kasia Van Pett, M.D.  Dr. Van Pett evaluated the employee on January 9, 2001.
  She reported the "cervical MRI study done reveals distortion and narrowing of the foramina at C5-6 and C6-7 bilaterally from uncovertebral arthropathy and endplate osteophytes at C5-6.  In the interim she has had a repeat lumbar MRI study that reveals a disc herniation at the L2-3 level."
  Dr. Van Pett concluded with her impression:

          Patient with a multilevel cervical and lumbar discomfort.  The etiology of her symptoms is most likely degenerative and diffuse.  I have a hard time clearly correlating the most significant MRI abnormalities with patient's symptoms.  Her complaints are consistently bilateral and in the lower back more consistent with L5 distribution.  In the cervical region, the MRI does not show significant foraminal stenosis.  However, patient's symptoms are radicular.  She does not have evidence of myelopathy.  Because of these concerns, I am not convinced surgery is the best option for Mrs. Kokotan.
   

Dr. Van Pett recommended aquatic exercise, acupuncture, massage and perhaps TENS units as well as Neurontin.
 

              On January 12, 2001, the employee filed a claim for TTD benefits from August 25, 2000, medical and transportation costs, interest and a compensation rate adjustment.
   She later amended the claim in April 2003 to request PTD and TPD benefits.

              The employee saw Scott Kitchel, M.D., of Orthopedic Healthcare Northwest, Inc. on February 15, 2001. He diagnosed cervical strain, lumbar strain, cervical disc herniation and lumbar disc herniation.
  He noted that her symptoms do not really match up well with her MRI findings. He believed most of her symptoms related to musculoligamentous strain injuries.  He recommended evaluation for possible injections.
              

               The employee saw Allen A. Goodwin, M.D., of Northwest Spine Group, in Eugene, Oregon, on February 22, 2001.
  He reviewed what the employee offered in the way of her medical history as well as MRI's of the cervical spine and lumbar spine that the employee brought with her.   He noted that the cervical spine shows "disc desiccation throughout" as well as "disc herniation centrally and slightly to the right at the C5-6 and C6-7 levels."
  He noted that the lumbar spine:  

     …has disc desiccation throughout except at the L5-S1 level which appears pretty much normal.  She does have a far left lateral disc protrusion at the L2-3 level.  It does appear that it may affect the passing L2 nerve  root.
  

Dr. Goodwin concluded:

     Disc herniation evident at C5-6 and C6-7, somewhat more to the right.                  These may be affecting the passing nerve roots.  At this point, I would propose a right C7 selective nerve root block  which may be helpful.  As far as the lumbar spine, she does appear to have a disc herniation at the L2-3 level to the left.  I feel a left L2 transforaminal epidural steriod injection may be helpful.  I feel we can go ahead and perform both of these at the same time, and this is discussed at length with the patient.  We will go ahead and set this up.  We will arrange further followup after the injections.
 

           By letter dated February 12, 2001, the employee was advised by the employer's counsel that she needed to sign a medical release relative to her injury or file a petition for a protective order within 14 days of the employer's request for the medical release.

          On February 27, 2001, the employee participated in a prehearing conference regarding her claims.  She had refused to sign various releases submitted by the employer.
  At that time, she was informed that she could request a protective order and she agreed to sign the medical releases she agreed to.
  By letter dated March 6, 2001, the employer's representative advised the prehearing officer that the employee had submitted a release for medical information but had not signed it along with not signing releases covering social security and unemployment.
  On March 14, 2001, the employer controverted benefits based on the employee's refusal to sign releases.
  The employee did not request a protective order within 14 days of submission of the release nor did she return the signed releases.  The employee later signed the releases on May 17, 2001
 but the controversion was not rescinded as by then the employer had evidence that the employee was able to return to work.
   

              The prehearing summary issued February 27, 2001 shows the employee objected to signing the releases and that she would draft an alternative medical release and submit it to the employer. 
 In the next prehearing conference on March 14, 2001 the subject of releases was again addressed as the employee had still not signed the releases although she did submit an unsigned medical release to the employer.  At this point, the prehearing conference officer advised the employee regarding the terms of AS 23.30.108 and the requirement that she sign the releases within 14 days after service of the request or her rights to benefits would be suspended.
  The employee finally signed the releases at the next prehearing conference held May 17, 2001.
  At the hearing, the employee testified that she was hospitalized for a manic depressive episode during this time.

             In the meantime, the employee continued to see various physicians.  On March 5, 2001, the employee saw Timothy Hill, M.D., Rehabilitation Medicine Associates of Eugene-Springfield, for neck, arm and back pain.
  She had been referred to Dr. Hill by Dr. Van Pett.
  His assessment of the employee's cervical strain was that it was "musculoligamentous in nature" and that the employee "has pre-existing spondylosis which was probably affected by the injuries."
  He also found that the lumbar strain was "musculoligamentous in nature" and that the employee had  

some spondylosis which is probably flared by the injury.  While there is evidence of a left lateral disc protrusion at L2-3, the patient does not have signs of an active radiculopathy.

Her conditions were felt to be more than 50 percent related to the work injuries.  She was not considered stationary.  He recommended physical therapy, Wellbutrin, Neurontin and a full work  conditioning program.  He considered her capable of sedentary work only for two to four hours per day.  He considered her not capable of repetitive typing and administrative tasks.

             On May 21, 2001, the employee saw another doctor, Kenneth Pervier, M.D.
            He did no physical exam but listened to her history and counseled her on further medical treatment and alternatives available to her.

             On June 2, 2001, the employee was seen by James Dinneen, M.D., orthopedic surgeon, for an employer's medical evaluation.
  She advised him that she had been terminated from her employment March 31, 2001.
  He diagnosed "low back sprain superimposed on degenerative changes of the lumbar spine."
  He considered the sprain to be due to her chair incident on August 25, 2000 but her complaints to no longer be due to this incident.  He found her medically stable with no permanent impairment.  He considered her able to return to work as a customer service representative.  He considered her able to  do all the tasks that would be expected of a person of her age and build.  He also considered her able to perform light to medium work and able to lift 35 pounds repeatedly.
 No doctor seen by the employee after Dr. Dinneen has said that she cannot work.

             On July 5, 2001, the employee submitted to Dr. Pervier an application for weekly income disability benefits with the Alaska Electrical Health and Welfare Fund.
 She reported that she became totally disabled and unable to work on August 25, 2000 but that she could work "when work available" and that she became again able to work April 24, 2001.
   Dr. Pervier reported that he did not examine or treat the employee but only discussed her case with her on May 21, 2001.  With regard to her disability status, he stated "no idea if disabled or not."
     

            In July, 2001 the employee applied for social security benefits and in November 2001, she began receiving benefits.  Her monthly benefit amount is  $893.00.
   

           Stanley Smith, M.D., saw the employee on December 11, 2001 and recommended no further treatment for the employee's back.
  After seeing Dr. Dinneen and Dr. Smith, the employee testified she had not seen other doctors for treatment of her back.

            Prior to the hearing, employee indicated that her issues with regard to unpaid medical expenses had been resolved.  In addition, the employer submitted an Amended Answer to Workers' Compensation Claim dated June 6, 2003 in which it states "Medical payments claimed have been paid." However, at the hearing, the employee raised her concern about nonpayment of medical bills for Dr. Goodwin, Dr. Kitchel and Dr. Pervier.  However, she offered no documentation showing that these expenses had not been paid.   At the hearing, she also claimed transportation expenses for travel to her medical providers in Eugene.  However, she submitted no travel log showing dates and amounts of travel, destination and transportation expenses for each date of travel. 

                At the hearing, the employer offered testimony from Jaime Hidalgo, claims examiner with Ward North America.  Mr. Hidalgo performed an audit of the employee's file and determined that the date the employee could definitely return to work should be March 20, 2001.  Previously, the employer had controverted benefits as of February 12, 2001 and September 6, 2000 based on her alleged ability to work.
  However, further review by Mr. Hidalgo suggested that she  was not actually approved to return to work until approximately March 20, 2001.
 The result was the employer found the employee entitled to an additional 23 weeks of TTD.  Accordingly, the employer tendered to the employee a check for $13,217.29 for unpaid time loss plus the applicable penalty for late payment. 

                At the hearing, she testified she had received a letter from the employer around March 7, 2001, advising her that she would be fired.  However,  a grievance was filed on her behalf and the discharge was held in abeyance.  She also indicated she had finally lost her job with the Municipality around October 21, 2001.
  She purchased the plane ticket to travel from Eugene to Seattle to Anchorage to arrive October 20, 2001 to meet with municipal personnel regarding her job.  The amount of the ticket was $1,753.00.  

               She also claimed seven weeks of mileage for trips from September 8, 2000 to January 4, 2001 between her cabin in Florence, Oregon and her provider in Eugene, Oregon or 130 miles per round trip times seven weeks for a total of 910 miles.  

               She acknowledged receiving $4,055.80 for reimbursement for medical expenses from the employer but still claims she has not been reimbursed for her out of pocket expenses paid by her to her providers.  However, she submitted no documentation showing these amounts or balances due her providers.

                 Finally, at the close of the hearing, the employee withdrew her request for PTD.

EMPLOYER'S ARGUMENTS

             With respect to the employee's claim for PTD, the employer contends that such a claim relates to the employee's earning capacity and that the employee has not raised the presumption of compensability.  Even if she is found to have raised the presumption, the employer claims that the presumption is rebutted by Dr. Dinneen's report which constitutes substantial evidence rebutting the presumption.  In addition, if the presumption is rebutted, the employer maintains the employee has not established that she is incapable of working and therefore has not met her burden of proving the elements of her claim.

             With respect to the employee's claim of TPD or TTD from October 10, 2000 to the present, the employer claims that the employee has been paid TTD to March 19, 2001, along with a 25 percent penalty, and therefore the only benefits which remain in dispute are those after March, 19, 2001.  The employer claims that the employer offered the employee a light duty position after Dr. Hill indicated in his March 5, 2001 report that she would be capable of sedentary work two to four hours a day.  The employee declined an offer of work.  However, she represented on her application for disability benefits that she could return to work on April 24, 2001.  She also was declared able to return to work by Dr. Dinneen in his June 2, 2001 statement.

                With respect to the employee's claim of frivolous controversion, the employer denies that any of its controversions were frivolous. It maintains that all of the controversions had adequate factual and legal bases and specifically that it had reason to believe that the employee was physically able to return to work.  It also cites its review of the employee's file and payment of $13,217.29 as evidence of its willingness to compensate the employee for all benefits to which she is legally entitled.

                With regard to the employee's claim for transportation expenses, the employer maintains that the employee has never shown that medical care was not available for her in Alaska and therefore, she is not entitled to reimbursement for either her mileage or airfare.

                 With regard to the employee's claim for medical expenses, the employer contends that the bills which have been submitted to the employer have been paid.  The employer invited the employee to submit any other medical expenses she believes have not been paid for consideration by the employer as the employer is not resisting payment of the employee's  medical expenses.

EMPLOYEE'S ARGUMENTS              

              At the hearing, the employee did not provide evidence concerning her claim for PTD benefits and indicated her desire to withdraw this claim.  She also did not provide evidence concerning her claim for PTD.

              With regard to the medical bills, the employee claims she has provided documentation regarding the unpaid medical expenses to the employer's representative and now has no further evidence regarding the unpaid medical expenses.  She acknowledges receipt of $4,055.80 in reimbursements for medical expenses.  She did not provide additional explanation regarding her allegation that she is entitled to more than she was paid.  The employer maintains that they have paid all medical claims that were submitted.  

               The employee claims that she tried to request a protective order in connection with the employer's request for signed releases.  However, review of the Board's file does not show the employee submitted a protective order or a request for assistance in preparation of a protective order.  At the hearing, the employee testified that she was hospitalized for a manic depressive episode during a portion of the  time period signature of the release was sought.

                The employee claimed that she was entitled to reimbursement for her transportation expenses.  Specifically, she claimed an airline ticket for $1,753.00 for travel engaged in around October 21, 2001.  She also claimed mileage for travel from her home in Florence, Oregon to her provider in Eugene for a total of 130 miles round trip.  She claims that the travel occurred between September 8, 2000 through January 4, 2001.  There were seven trips for a total mileage claimed of 910 miles.  The employee did not show that she was required to travel to Oregon to receive adequate medical care.  

              At the hearing, the employee failed to provide testimony on the interest issue, the frivolous controversion issue or the compensation rate adjustment issue.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PRESUMPTION OF COMPENSABILITY
          The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
   The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.
 

             The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must 

present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer's evidence in isolation.

             There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.

"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.

             The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

II.  EMPLOYEE'S PTD CLAIM
              AS 23.30.180 provides, in part:

PERMANENT TOTAL DISABILITY.  In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid during the continuance of the total disability…in all other cases permanent total disability is determined in accordance with the facts.

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such but rather loss of earning capacity related to that impairment.
 The Alaska Supreme Court held in Meek v. Unocal Corp.
 that the presumption of compensability applies for PTD claims.

               We note that the employee withdrew her application for PTD at the close of the hearing.  For this reason, her application for POTD should be denied and dismissed.  Even if we  were to apply the presumption analysis to this case, we find that the employee has not submitted evidence sufficient to raise the presumption of compensability.  In fact, our review of the record does not show any evidence offered by the employee which suggests a loss of earning capacity based on low back pain.  If we were to consider her application for disability benefits with the Alaska Electrical Health and Welfare Fund as evidence of her disability sufficient to raise the presumption, we would be forced to disregard it as the physician who was to comment in support of the disability when asked responded that he had "no idea" if patient was currently disabled.

              The employee went to see Dr. Peterson soon after her August 25, 2000 injury.  Several weeks later, he commented on October 10, 2000 that he would consider releasing her to light duty work with limitations on sitting, lifting and standing.

              The employee was released to light duty work at least as early as March 200l by Dr. Hill and certainly by Dr. Dinneen who, in June 2001, opined that she could return to her job as customer service representative and was capable of light to medium work and able to lift 35 pounds on a repeated basis.  In addition, by her own admission on the application form for disability benefits with the Electrical Health and Welfare Fund, the employee admitted she would be able to work April 24, 2001.

            Taking all of the evidence together and recognizing that it only takes minimal evidence to raise the presumption of compensability, we conclude that the employee withdrew her application for PTD and that even if she had chosen to go forward with this claim, she did not present sufficient evidence to raise the presumption of compensability under AS 23.30.120.

III.  EMPLOYEE'S TTD CLAIM
AS 23.30.185 defines compensation for temporary total disability as follows:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

              At the hearing, the employer tendered the employee a check for $13,217.29 for 23 weeks of additional TTD benefits found to be owed the employee through March 20, 2001, plus a penalty.

              Applying the presumption analysis to the employee's claim for TTD benefits, we find that the employee raised the presumption of compensability shortly after her August 25, 200 injury when she went to the emergency room at Alaska Regional Hospital and when she began seeing Dr. Peterson September 8, 2000 and thereafter.  Dr. Peterson took her off work.  The employee saw several physicians thereafter and it was not until  2001 when the subject of her returning to work was raised.  The employee saw Dr. Hill on March 5, 2001 and he found her not "stationary".  However, he did consider her capable of sedentary work two to four hours per day.
  Based on his report and the employee's personal circumstances, the employer considered her to be eligible for TTD to March 20, 2001 based on Mr. Hidalgo's review.  The Board finds that with the additional TTD tendered to the employee at hearing, the employee has received all workers' compensation benefits to which she is entitled with the exception of medical benefits as discussed below and  benefits which were suspended due to the employee's failure to sign a medical release.

IV.  EMPLOYEE'S TPD CLAIM
        Temporary Partial Disability payments are described in AS 23.30.200.  Subsection (a) states: 

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.  Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.       

In this case, we find that the employee did not return to work after her injury of August 25, 2000.  Under these circumstances, she is not entitled to TPD benefits as she has not raised the presumption of compensability and she was not working as required under the statute.  Our review of the record indicates she was definitely medically stable when Dr. Dinneen saw the employee June 2, 2001 and thereafter.  She was released to light duty work by Dr. Hill in his March 5, 2001 report.  She also indicated in her application for disability benefits that she would be able to return to work April 24, 2001.
  However, she did not return to work. at any point from March 20, 2001 forward.  The employee did not raise the presumption of compensability with respect to TPD benefits and her claim is denied and dismissed.

V.  EMPLOYEE'S CLAIM FOR ADDITIONAL MEDICAL EXPENSES
              The employee originally claimed amounts for payment of medical expenses.  During several prehearing conferences, the parties acknowledged this as an issue but eventually it appeared to be resolved.  This resolution is reflected by the employer's filing an Amended Answer to Workers Compensation Claim on June 6, 2003 in which it states "medical payments claimed have been paid."

               However, at hearing, the employee again raised the matter of unpaid claims associated with Dr. Goodwin, Dr. Kitchel and Dr. Pervier.  We find that these claims  are subject to the presumption of compensability under AS 23.30.120 and that the employee has raised the presumption of compensability regarding these claims.  The employer has not sought to rebut the presumption that these claims are compensable.    However, the employee submitted no documentation supporting these claims.  The employer asserts that these have been paid.
 

              Our review of the file fails to show unpaid medical expenses for the employee.  In the absence of further documentation from her in support of this claim, we find that the amounts have been paid and her claim should be dismissed without prejudice as unsupported by the record.  However, we note that the employer at hearing remained open to considering further documentation regarding the allegedly unpaid claims and we invite the employee to follow up on the employer's offer and submit information on these claims for the employer's consideration.  Accordingly, the employee's claim is dismissed without prejudice.

VI.  EMPLOYEE'S COMPENSATION RATE ADJUSTMENT CLAIM 

         The employee failed to provide evidence regarding any compensation rate adjustment.  This claim is denied and dismissed.

VII.  EMPLOYEE'S CLAIM FOR ADDITIONAL TRANSPORTATION EXPENSES
          The employee claimed at hearing that she was entitled to additional transportation expenses.  She sought to be compensated for the cost of an air plane ticket ($1,753.00) for a flight from Eugene, Oregon to Seattle, and then to Anchorage, Alaska claiming she could not obtain medical care in Alaska.  She also sought mileage for trips between her cabin in Florence, Oregon and her health care provider in Eugene.  The round trip mileage was 130 miles and the employee estimated she made the trip once  a week between September 8, 2000 and January 4, 2001.

           8 AAC 45.082(d) provides, in part,

          Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer received…an itemization of the dates of travel, destination, and transportation expenses for each date of travel.

8 AAC 45.084 provides that an employee claiming travel expenses must use the most reasonable and efficient means of transportation under the circumstances.

            In this case, the employee failed to submit a claim for travel expenses associated with visits to her provider in Eugene, Oregon  which required travel from her cabin to the provider or a distance of 65 miles one way.  In the absence of documentation, the claim should be denied.  In addition, the employee was not shown to have been required to travel to Oregon for medical care.  On this basis, her claim for mileage to providers is also denied.  

           The claim for reimbursement for her airfare of $1,753.00 is also denied as travel to Oregon was not required for medical care where adequate medical care was shown to be available in Alaska.  Furthermore, the ticket for which the employee was seeking reimbursement was for travel from Eugene to Seattle and then on to Anchorage on October 20, 2001.  This travel was to return to Anchorage to determine her employment status.  It was not directly related to transportation to obtain medical care.

             We find that the employee has not established that the transportation was a required expense to obtain medical care.  Medical care was available to the employee in Alaska.   She was not required to go to Oregon to obtain such care.  She testified at the hearing that she went to Oregon for dental work and saw doctors for conditions relating to her claims while she was there.  Under these circumstances, we find that these transportation expenses were not reasonably related to the employee's need for medical care and she did not show that she could not obtain care in Alaska.  Accordingly, her claim for additional transportation expenses is denied.

VIII.  EMPLOYEE'S CLAIM FOR INTEREST
          The employee claims additional interest.  The employer did not respond to this claim.  However, at the hearing, the employee did not offer evidence in support of her claim for interest.  Therefore, her claim for interest is denied.

IX.  EMPLOYEE"S FRIVOLOUS CONTROVERSION CLAIM
           The employee claimed that the employer had engaged in a frivolous controversion.  The employer denied that $10,000 is owed for a frivolous controversion.

           At hearing, the employee offered no evidence in support of her claim for frivolous controversion.  Accordingly, her claim is denied. We find no evidence that the employer's insurer has frivolously or unfairly controverted compensation.
  The employer's controversions were supported by valid legal or medical evidence.

X.  EMPLOYEE'S FORFEITURE OF BENEFITS DUE TO REFUSAL TO SIGN  RELEASES

            From March 14, 2001 to May 17, 2001, the employee's benefits were suspended by the employer when she refused to sign medical releases provided by the employer. 

            AS 23.30.108 provides, in part:

If the employee fails to file a petition and fails to deliver the written                                         authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

Subsection (b) provides, in part:

During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the Board…determines that good cause existed for the refusal to provide the written authority.

Applying this provision to the facts of this case, the Board finds that the releases are a standard method for allowing the employer to conduct discovery regarding the issues involved in the claim.
  The signed releases allow the employer "…to properly investigate, administer and defend the employee's claims…"
  The employer sent a letter to the employee advising her that if the medical release was not signed or a protective order not sought, benefits would be suspended.  The February 27, 2001 prehearing conference summary indicates that the employee was advised regarding the process for filing a protective order if she disagreed with the release.  The record does not show any request for a protective order.  The employee did not sign the releases and provide written authority under the statute until May 17, 2001.

            Under these circumstances, we find that the employer acted correctly in suspending the employee's benefits during the period when she refused to sign the medical release. The employee did not seek a protective order.  She also did not sign her own version of the medical release.  Her failure to sign the release prevented the employer from prosecuting and defending the claim.  The release allows the employer access to information which is likely to lead to admissible evidence.
  Under these circumstances, the employer's suspension of benefits is appropriate  under AS 23.30.108.

            However, we further find that forfeiture of benefits for the time period in question represents an extreme sanction against the employee.  The employee has established good cause for her failure to sign the releases in part because she was hospitalized for a manic depressive episode during the time period the release was sought.  Previous Board decisions on forfeiture reflect our view that forfeiture is appropriate only where there are brazen refusals or attempts to thwart discovery matters.
  We find that the employee did not engage in brazen refusals or attempts to thwart the discovery process in this case.  In making this finding, we take into account the employee's hospitalization around the time the failure to sign the release occurred.  Under these circumstances, we view the suspension of benefits as proper.  However, the employee has established good cause for not signing the release.  She should not be subject to forfeiture and is entitled to benefits for the time period in question, i.e   March 14, 2001 through May 17, 2001.


ORDER
1. The employee's claim for PTD is dismissed as withdrawn.

2. The employee's claim for TPD is denied and dismissed.

3. The employer has paid the employee  time loss or TTD benefits for the period                                                      from October 11, 2000 through March 20, 2001.  The employee is not entitled to additional time loss benefits as she could perform light duty work after March 20, 2001.

4. The employee has raised the presumption that the medical expenses based on services provided by Dr. Goodwin, Dr. Kitchel and Dr. Pervier are compensible under AS 23.30.120.  However, she has not provided evidence that these claims have not been paid.  In the absence of supporting documentation that the claims have not been paid, her claim for these medical expenses is denied and dismissed without prejudice.

5. The employee's request for a compensation rate adjustment is denied and dismissed.

6. The employee's claim for additional transportation expenses is denied as she has not demonstrated that health care was not available to her in Alaska and that she was required to travel to Oregon to obtain such care.

7. The employee's claim for interest is denied and dismissed.

8. The employee's claim for frivolous controversion is denied and dismissed.

9. The employee is entitled to benefits for the period from March 14, 2001                                                                            

       through May 17, 2001 when benefits were suspended.   She refused to sign a medical release due, in part, to her hospitalization which amounts to good cause under AS 23.30.108.  She is not subject to forfeiture of the suspended benefits.


Dated at Anchorage, Alaska this 17th  day of July,  2003.
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John Abshire, Member

           If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

           If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARGARET F. KOKOTAN, employee/applicant; v. MUNICIPALITY OF ANCHORAGE, employer and WARD NORTH AMERICA, insurer /defendants; Case Nos. 200026696, 199813243; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th  day of July,  2003.

                             

   _________________________________

      




                      Robin Burns, Clerk
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