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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                Juneau, Alaska 99802-5512

	JENNY LAUB, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

PARATRANSIT SERVICES,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

CO. OF PITTSBURGH,

                                                  Insurer,

                                                            Respondents.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200126928
        AWCB Decision No. 03-0165

         Filed with AWCB Anchorage, Alaska

         on July 18,  2003


On June 25, 2003, at Anchorage, Alaska, we heard the employer’s petition for modification of the Board Designee’s December 18, 2002 order regarding a second independent medical evaluation (“SIME”); the employee’s petition to order an SIME under AS 23.30.110(g), and the employee’s petition to continue the June 25, 2003 hearing.  The board meet at Anchorage, Alaska. Also before the Board was the employee’s claim for permanent partial impairment (PPI) benefits, total temporary total disability (TTD) benefits and medical benefits. Employee represented herself.  Attorney Shelby Davison represented the employer and employer’s insurer.  We closed the record as to the petitions at the end of the hearing and held the record open as to the other matters.


ISSUES
1. Shall we modify the Board’s Designee’s December 18, 2002 order for an SIME?

2. Shall we order an SIME under 23.30 110(g)?

3. Shall we grant a continuance of the June 25, 2003 hearing regarding other aspects of the employee’s claim?

SUMMARY OF THE EVIDENCE

The employee was a bus driver serving handicapped and special needs clients for employer when, on November 27, 2001 a client who refused to leave the bus grabbed her causing injury.  She was trying to undo the client’s seatbelt when he grabbed her forcefully on both hands.  She claims she twisted her left hand and wrist trying to get them away from the client and that the client “clawed” at her leaving residual scars on the dorsal aspect of her right hand.  The employee claims to subsequently experience the progressive onset of left hand and wrist weakness with associated pain.  

The employer accepted compensability and paid employee medical benefits and TTD benefits from December 21, 2001 through January 13, 2002 and from April 12, 2002 through June 21, 2002. (Employer’s July 23, 2002 Compensation Report).

The employee initially saw Robert Lipke M.D., hand surgeon, on December 21, 2001.  Based on x-rays, Dr. Lipke felt she had a carpometacarpal boss
 of modest size.  He released the employee to return to work on a light duty basis.  

The employee filed a Report of Occupational Injury or Illness  (dated December 17, 2001) on Janurary 22, 2002.

Dr. Lipke saw the employee in follow up on January 29, 2002.  He ordered a bone scan, which revealed the employee, had  “very minimal changes in the wrist on the bone scan, likely consistent with some early osteoarthritic changes at the lunate and capitate intervals.”   The report by the radiologist, Dr. Denise C. Farleigh M.D., showed the blood flow study to be normal, the blood pool images to be normal, and the delayed images to show some increase in uptake in the left wrist when compared with the right, at about the level of the lunate or triquetrum.  Her last visit with Dr. Lipke was on February 26, 2002.  A one-line note from Dr. Lipke’s office of that date indicates that he continued her light duty restriction including some restrictions on using a particular tie down.

Dr. Lipke retired, and the employee was subsequently seen by Peter Schaab, M.D., an orthopedic surgeon.  Dr. Schaab evaluated employee on April 1, 2002 and recommended that she follow through with physical therapy and return to work but she was to be restricted form wheelchair loading.  When seen in follow up on April 19, 2002, her condition was no better and Dr. Schaab recommended a two-week trial absence form the work place.  The employee has been off work since that time.  Dr. Schaab referred employee to Michael Gevaert M.D., a physiatrist. 

Dr. Gevaert examined the employee on June 6, 2002 and his notes state his impression was, “Chronic left wrist pain, Suspect reflex sympathetic dystropyhy.” (RSD) and suggested aggressive physical therapy. (June 6, 2002 Dr. Gevaert chart note).

On June 21, 2002, at the employer’s request, the employee also saw Loren J. Jensen M.D. for an employer’s independent medical evaluation (EIME).  Dr. Jensen found that “The persistence of her pain is not consistent with the resolution of her findings on the objective studies.”  He explained he had no diagnosis for employee because “Subjective pain without objective findings is a description, not a diagnosis.”  Dr. Jensen found that the medical testing suggested any injury from November 27, 2003 has subsequently resolved.  He predicted medical stability after four more weeks of physical therapy and that she could return to work while avoiding wheelchair tie-down activities.  (June 21, 2002 Dr. Jensen EIME). 

Based on Dr. Jensen’s June 21, EIME the employer controverted further treatment for RSD and TTD benefits on July 23, 2002.  (July 23, 2002 controversion notice).  

On July 26, 2002, the employee filed a workers’ compensation claim for TTD benefits from June 21, 2002 forward,  PPI benefits, medical benefits, interest and requested an SIME.

On September 4, 2002 the employee saw Dr. Gevaert for reexamination and reported his impression as: “1. Left wrist pain and hand pain. 2. Rule out reflex sympathetic dystrophy. 3. Numbness in the left hand.”  Dr. Gevaert suggested employee have a “cervical sympathetic block” to confirm this diagnosis, but she declined this diagnostic procedure.  Dr. Gevaert last saw employee on September 4, 2002 and he noted “she is not interested in further therapeutic intervention.”  (September 4, 2002 Dr. Gevaert chart note).

 On September 6, 2002, the employee saw Dr. Jensen again for a follow up EIME.   Dr. Jensen opined that no further treatment or diagnostic studies would be useful to the employee and that she had symptom magnification. (September 6, 2002 Dr. Jensen EIME).

On October 30, 2002, the employee saw Dr. Jensen again for a follow up EIME.

Based on Dr. Jensen’s September 6, 2002 and October 30, 2002 reports employer controverted TTD benefits, PPI benefits, 041(k) benefits, and vocational rehabilitation benefits. (November 8, 2002 Controversion Notice).

On December 18, 2002, parties stipulated to an SIME by a hand specialist. The Board’s Designee incorporated the parties stipulation in her order and began the process of obtaining the SIME. (December 18, 2002 Prehearing Conference Summary).

Without reexamining  the employee, Dr. Gevaert, in a January 23, 2003 response to a letter from the employer’s attorney asking a series of questions, agreed with Dr. Jensen that employee does not have RSD.  Dr Gevaert also agreed that the employee has evidence of symptom magnification, but from altered pain perception not malingering.  Dr. Gevaert believed employee was medically stable as of September 27, 2002 and that employee’s mild carpal tunnel syndrome is not related to the November 2001 injury.  He also stated that “Her condition is not ratable.” for Permanent Partial Impairment because: “The Guide does not rate tendonitis unless it results in restrictive range of motion, which is not the case with Ms. Laub.” (January 23, 2003 Letter from Dr. Gervaert to Shelby Nuenke-Davison).

On February 12, 2003, the Reemployment Benefits Administrator (RBA) found the employee not eligible for AS 23.30.041(k) reemployment benefits.  The RBA relied upon Dr. Gevaert agreeing with Dr. Jensen that the employee could return to the job she had at time of injury and that she did not have a ratable PPI.

On February 18, 2003, the employee was examined by David J. Mulholland D.C. who, in a letter of that same date, assessed the employee as having a mild form of RSD, mild carpal tunnel syndrome, and tendinitis secondary to sprain/stain injury.  Dr. Mulholland rated employee at 12% PPI. (February 18, 2003 Dr. Mullholland letter to Mr. Michael Jensen Esq.)
.

On February 19, 2003, the employee filed a Workers’ Compensation Claim requesting PPI benefits, medical benefits, reemployment benefits, interest, attorney’s fees and costs, and an SIME.

On February 28, 2003 the employer filed a “Petition For Modification Of Board Designee’s Order For An SIME.”  The employer argued that since Dr. Gevaert now agreed with Dr. Jensen an SIME was not appropriate.

On March 5, 2003, Dr. Gevaert responded to a March 4, 2003 letter from the employer’s attorney.  He confirmed he had reviewed Dr. Mullholland’s February 18, 2003 report and that he did not agree with Dr. Mullholland’s findings.  Dr. Gevaert confirmed that his opinions, previously stated in his January 23, 2003 letter, had not changed. (March 4, 2003 Letter from Shelby L. Nuenke-Davison to Dr. Gevaert and Dr. Gevaert’s  March 5, 2003 reply).

At an April 24, 2003 prehearing conference parties stipulated to a June 25, 2003 hearing date on all issues involving the employee’s claim.

On June 5, 2003 employee filed a petition for a board ordered SIME under 23.30.110(g) and requested a continuance of the June 25, 2003 hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. SHOULD WE MODIFY THE BOARD’S DESIGNEE’S ORDER FOR AN SIME?

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers.
  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition, including those affecting vocational status.  See Imhof v. Eagle River Refuse.

 Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.


We reject the employer’s argument that modification is appropriate.  The employer places great weight upon Dr.Gevaert’s January 23, 2003 letter in which he changes some of his previous opinions without the benefit of reexamining the employee.  It is the Boards responsibility to determine the credibility and weight assigned to evidence.  AS 23.30.122.  We place minimal weight on this document.  We find that the document relied upon by the Employer is hearsay.   Hearsay evidence, by its very nature is inherently untrustworthy.  We do not find, based on the record before us, that modification is appropriate.  Accordingly, we deny the employer’s petition for modification.  The December 16, 2002 Prehearing Conference Summary is unchanged.  We direct the parties to complete the SIME process as ordered by the Board’s Designee.

2. SHOULD WE ORDER AN SIME UNDER AS 23.30.110(g)?


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
   Considering the broad procedural discretion granted to us by AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order an SIME to assist us in investigating and deciding medical issues in contested claims. 

We have denied the employers attempt to modify the Board’s Designee’s order.  Under that order an SIME is to be conducted.  Accordingly, there is not need for us to direct the employee undergo an AS 23.30.110(g) exam at this time. We will refrain from exercising our discretion to order an AS 23.30.110(g) exam at this time.  

However, upon review of the record in this matter, we conclude that an SIME exam will help us to best ascertain the rights of the parties.  We find evidence of a medical dispute exists between the employee’s attending physician and the EIME physician.  As discussed above, we give minimal weight to Dr. Gevaert’s January 23, 2003 response letter to employer’s attorney at this time. Therefore, we find that the medical evidence is not so fully developed that an SIME would not substantially clarify the record.   If an SIME was not already ordered, we would have ordered an AS 23.30.110(g) examination.  Since an SIME is underway, we deny the employee’s request without prejudice.  

3. SHALL WE GRANT THE EMPLOYEE’S PETITION FOR A CONTINUANCE?

Since an SIME is proceding under the Board Designee’s December 18, 2003 order we grant the employee’s petition for a continuance on the remaining issues.  We will retain jurisdiction over the employee's claims, pending receipt of the SIME report.


ORDER
1. The employer’s petition for modification is denied.  

2. We reaffirm the Board Designees’ December 18, 2003 order for an SIME.

3.
The SIME shall be conducted by the selected specialist regarding the work-relatedness of the employee's condition, the medical stability of any work-related condition, the degree of any possible permanent impairment from a work-related condition, and any other dispute determined by Workers' Compensation Officer Cohen to be necessary or appropriate to resolve the disputed issues of this claim.

4.
Workers’ Compensation Officer Cohen shall determine any guidelines for questions put to the SIME physician by the parties.

5.
The employee’s petition for a continuance on all other issues is granted.

6.
We retain jurisdiction over the employee's claims, pending receipt of the SIME report.


Dated at Anchorage, Alaska this 18th day of July,  2003.





ALASKA WORKERS' COMPENSATION BOARD
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David Arthur Donley,






     
Designated Chair
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John A. Abshire, Member







___________________________







Marc D. Stemp, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of JENNY LAUB employee / petitioner; v. PARATRANSIT SERVICES, employer; NATIONAL UNION FIRE INS CO OF PITTSBURGH, insurer / respondents; Case No. 200126928; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th  day of  July,  2003.

                             

   _________________________________

      




                             Robin Burns, Clerk
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� The employee’s entire claim including PPI benefits, TTD benefits, and medical benefits was also scheduled to be heard at the June 25, 2003 hearing, but all matters other than the petitions were continued.


� Taber’s Cyclopedic Medical Dictionary Edition 13 defines “boss”as: “Any protuberance, esp. a round circumscribed swelling or growth such as occurs on a bone or tumor.”


� Employee testifited at the June 25, 2003 hearing that she meet with Attorney Michael Jensen once but he was not representing her.  Attorney Jensen suggested to employee that she consult Dr. Mulholland and that may explain why Dr. Mullholland’s letter was addressed to Attorney Jensen.


� 522 P.2d 161, 168 (Alaska 1974).


� 404 U.S. 254, 256 (1971).


� AWCB Decision No. 94-0330 (December 29, 1994). 





� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).
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