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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	IN THE MATTER OF THE ACCUSATION 

OF THE FAILURE TO INSURE WORKERS'                                                  

COMPENSATION LIABILITY

Against                                                            

B & R  TRANSMISSION INC.,

                             Uninsured Employer,

                                                        Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	    FINAL DECISION AND ORDER

    AWCB Case No.  700000370
    AWCB Decision No.  03-0166 

     Filed with AWCB Anchorage, Alaska 

    on July 18, 2003.


          On June 18, 2003, in Anchorage, Alaska, the Alaska Workers' Compensation Board heard the Accusation against the respondent, B & R Transmission, Inc., that it failed to carry workers' compensation insurance.  The owner Michael A. McClelland appeared for the employer.  Mark Lutz, Compliance Investigator for the State of Alaska, Workers' Compensation Division, appeared at the hearing.  The Board then proceeded as a two-member panel, which constitutes a quorum, under AS 23.30.005(f).  At the end of the hearing the record was held open to allow Mr. Lutz to confirm evidence of insurance coverage which employer testified it was obtaining.  Additional proof of insurance was submitted on July 7, 2003.  We closed the record when we next meet on July 8, 2003.    


ISSUES
1. Has the employer failed to provide workers' compensation insurance coverage as required by AS 23.30.075(a)?

2. Shall the Board issue a stop order under AS 23.30.080(d)?


SUMMARY OF THE EVIDENCE
              At the June 18, 2003 hearing, Workers' Compensation Uninsured Employer Investigator, Mark Lutz testified regarding his investigation of insurance coverage for the employer's business.  Mr. Lutz sent a letter to the employer on February 4, 2003, inquiring as to the status of its workers' compensation insurance. The employer did not respond.

               On March 18, 2003, Mr. Lutz filed an Accusation against the employer.  The Accusation accused the employer of:    

1. being an employer;

2. using employee labor; and

3. having neither workers' compensation insurance, nor being approved to self-insure.

Records show the employer received but did not respond to the Accusation.

                On May 20, 2003, the matter was set for hearing.  Mr. Lutz sent copies of documents he intended to rely on at the hearing to the employer.  These documents were offered at the hearing.  They include an online proof of coverage/ nonrenewal printout as well as an Employment Security Division yearly wage data printout.  The yearly wage printout shows two employees for the first quarter of 2002, three employees for the second quarter of 2002, two employees for the third quarter of 2002 and four employees for the fourth quarter of 2002.  The printout showed no workers' compensation insurance in effect to cover the employer as of June 9, 2003.  These documents show lack of coverage as of August 10, 2002.  The documents also indicate that the employee had varying numbers of employees during the four quarters of 2002.

                At the hearing, Mr. McClelland testified he had purchased the business and never obtained workers’ compensation insurance. Mr. McClelland testified he would obtain the necessary insurance.  Mr. Lutz requested that the Board hold the record open until June 28, 2003 so that he could verify coverage for the employer.


On June 19, 2003 Mr. Lutz received a document, dated June 18, 2003, describing Michael McClelland D/B/A B & R Transmission, as policy holder on a "Certificate of Insurance" issued as proof of workers' compensation insurance coverage for the employer effective June 19, 2003 through June 19, 2004.   The document did not list a policy number but instead said the policy number was “pending”.  On July 7, 2003 Mr. Lutz received documents from Rentschler Insurance Agency indicating that the employer had made payment for insurance coverage effective June 19, 2003.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

An Accusation has been filed against the employer for failure to insure for purposes of workers' compensation.   AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association…or shall furnish the Board satisfactory proof of the employer's financial ability to pay directly the compensation provided for…

 (b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the Board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year…

             AS 23.30.080(d) provides, in part:

If an employer fails to insure or provide security as required by AS 23.30.075, the Board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075…


Based on the documents in the file, testimony of Mr. McClelland, and the testimony of Mr. Lutz, we find Michael McClelland D/B/A B & R Transmission is an employer within the meaning of the applicable provisions of the Alaska Workers' Compensation Act.  We further find that the employer had employees on its payroll and that it has used employee labor.  These employees have not been covered by workers' compensation insurance for a considerable period of time.  The employer has also not been approved to self insure under the applicable provisions of the Alaska Workers' Compensation Act.

 
The Board finds that the employer has allowed employees to work without workers’ compensation insurance coverage for an extended period.  However, after the hearing, the employer filed evidence of workers’ compensation insurance coverage effective June 19, 2003.
AS 23.30.085 requires that an employer subject to this chapter file evidence of compliance with the insurance provisions of this chapter with the Board.  Applying this provision to the instant case, the Board finds that the employer complied with this requirement when evidence showing coverage effective June 19, 2003 was filed with the Board.  This evidence rebuts the presumption that the employer continues to fail to comply with the insurance requirements of AS 23.30.075.

The Board further concludes that no stop work order should be issued.  Although we find that the employer had no workers’ compensation insurance coverage until June 19, 2003, we find that the employer has obtained necessary coverage.  As no established pattern of violation has been established, we will decline to issue a stop work order.  However, the lack of coverage until June 19, 2003 means that the employer has elected direct payment of compensation for any claims arising during the period prior to June 19, 2003 when it was in violation of AS 23.30.075. AS 23.30.060.  In addition, we conclude that the employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of AS 23.30.075.  We will also ask our Workers’ Compensation Uninsured Employer Investigator to investigate this employer quarterly, for a period of one year, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.


ORDER

1.  The employer has submitted proof of workers’ compensation insurance as required under AS 23.30.075, effective June 19, 2003.  

2.  No stop work order will be issued.


3.   Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period it was in violation of AS 23.30.075.


4.   The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which it was in violation of AS 23.30.075.


5.  Pursuant to AS 23.30.135, we direct the Workers’ Compensation Uninsured Employer Investigator to investigate this employer quarterly, for a period of one year, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085. 

            6.    Based on the conclusions set forth above, the Accusation is dismissed.

Dated at Anchorage, Alaska this  18th day of July, 2003.





ALASKA WORKERS' COMPENSATION BOARD


____________________________________


David Arthur Donley, Designated Chair


____________________________________


Philip E. Ulmer, Member

APPEAL PROCEDURES

             This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska. 

                                                     RECONSIDERATION

             A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

            I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the Matter of the Accusation of the Failure to Insure Workers' Compensation Liability Against B & R TRANSMISSION, Uninsured Employer, Respondent; Case No. 700000370; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July, 2003.

_________________________________

                            
                                               Shirley DeBose, Clerk
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