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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EVELYN KEITH, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

NORTON SOUND HEALTH CORP.,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS CO,  

                                                  Insurer,

                                                      Defendants..

	)

)
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)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No. 200017688
        AWCB Decision No.  03-0175

         Filed with AWCB Fairbanks, Alaska

         on July 28, 2003


We heard the parties’ mutual request for a ruling as to the travel arrangements to be provided in order to complete our second independent medical evaluation (SIME). The hearing was held at Fairbanks, Alaska on July 17, 2003. Attorney Chancy Croft represented the employee. Attorney Allan Tesche represented the defendants.  We closed the record at the end of the hearing.    

ISSUE

Whether, in order to complete our SIME, the employee requires an escort to travel to San Francisco with her, and if so, should the employer provide a registered nurse to accompany her instead of her husband, Robert Keith?

SUMMARY OF THE EVIDENCE
The employee alleges she was injured while working for the employer on June 2, 2000, when she was found unconscious lying beside a 4-wheeler provided by the employer for commuting to and from work. She was treated by the employer for head, neck, shoulder and knee injuries. In the spring 2003, disputes arose as to the compensability, course of treatment and medical stability of her ongoing conditions.

In order to help resolve the disputes, on April 22, 2003, the parties participated in a prehearing teleconference. According to the prehearing conference summary, the parties stipulated to schedule an SIME.

The prehearing officer directed an SIME to be conducted by Bruce McCormack. M.D. (Letter by Sandy Stuller, May 13, 2003).  It was expected that the employee would travel to Dr. McCormack’s office in San Francisco by air from Elim, Alaska. Id. She would stay, at least overnight, for her evaluation, and then return to Elim by air. Id. 

The employee requested that the defendants provide her with an escort in the form of her husband. (Letter by Chancy Croft, May 22, 2003). The reason for this request was made clear by a letter from her treating physician, Karen O’Neill, M.D., in which she stated as follows:

I believe that she needs an escort for two reasons – first her short term memory and ability to follow commands has been very impaired since her accident – she is very forgetful, can’t stay focused and is very easily confused and befuddled by even simple instructions or problem solving and secondly because of her physical limitations – both from chronic pain, especially on her neck, and general motor weakness – probably made worse by all of the medications that she is currently on, she has difficulty lifting and carrying suitcases or walking any distances. 

(Letter by Karen O’Neill, May 21, 2003). Dr. O’Neill also pointed out that she knows the employee well. Id. She opined that the employee’s husband could provide “moral support.” (Statement by Dr. O’Neill, June 6, 2003).

Responding to Dr. O’Neill’s concerns about the employee’s diminished mental capacity, the defendants offered to provide a trained nurse to accompany the employee. (See letter by Chancy Croft, June 4, 2003). The employee countered that a trained nurse was unnecessary because, “Nothing in the report indicates Evelyn’s condition is serious enough to warrant the necessity of a nurse.” Id. 

The parties attended a prehearing conference with respect to this issue, following which the defendants offered to pay for the employee’s husband to accompany her to San Francisco, along with a trained nurse to accompany both, on the Anchorage-San Francisco portion of the trip. (Letter by Allan Tesche, June 10, 2003). The defendants believed that a nurse was not necessary on the short trip between Anchorage and Elim. Id. The employee was asked to confirm her willingness to travel accordingly by June 11, 2003, as she was to leave for the trip in one week’s time. Id.

 The employee then stated that the offer of a nurse was for reasons other than a concern for the employee’s health and welfare: “since close contact by any nurse with Ms. Keith might create the appearance that she is being escorted to California against her will or under surveillance we request that the carrier not send a nurse on the flight.” (Letter by Chancy Croft, June 11, 2003). She asked that the defendants confirm that the carrier would pay for Mr. Keith to travel and “that no nurse will accompany them.” Id. She agreed that the defendants could thereafter seek a board order for reimbursement of her husband’s travel. Id. 

The defendants attempted to clarify their position by offering to pay for Mr. Keith to travel with his wife, with the following proviso. If the Board decides that the employee acted unreasonably in refusing to accept the services of a nurse, the costs of her husband’s travel would be deducted from her ongoing compensation benefits. (Letter by Allan Tesche, June 11, 2003). The defendants also apprised the employee of their intent to ask the Board to decide this issue in July 2003. Id. The defendants requested a response by the end of that day in order to proceed with the SIME travel plans, which they were required to make. Id.

According to a letter submitted with the employee’s brief, but written by the defendants, the efforts to resolve the dispute over an escort for her were unsuccessful. (earing Brief of Evelyn Keith, HHhhHearing Brief of Evelyn Keith, July 14, 2003, exhibit 6). The defendants again stated their intent to seek a hearing on this issue in July, and did so by cross copy of the letter to the prehearing officer. Id. Attorney Tesche summarized the dispute as follows: 

You asked the carrier to pay for Robert Keith to accompany Ms. Keith to the SIME with a letter dated May 21, 2003 from Dr. Karen O’Neil. In response to the medical concerns expressed in Dr. O’Neils letter, the carrier offered to have a registered nurse accompany your client on the trip. Dr. O’Neil’s first letter suggests Ms. Kieth suffers from sufficient physical and mental impairment that she cannot safely complete the trip.  You objected to the carrier’s proposal to have her accompanied by a nurse, however, and again insisted that Robert accompany her. That position was supported with a second letter from Dr. O’Neil, dated June 6, 2003. The carrier then offered to make travel arrangements for Mr. Keith provided Mrs. Keith is also accompanied by the nurse on the same trip. The board would later decide if the costs of Mr. Keith’s travel should be reimbursed to the carrier. This arrangement too was unacceptable because Mr. Keith objects to the presence of a nurse on the flight for the reasons stated in your letter of June 11, 2003. Your repeated assurances that Ms. Keith’s medical condition does not require the presence of a nurse gives little comfort to the carrier in light of Dr. O’Neil’s first letter.

That same day the employee also requested a similar schedule for a hearing. (Letter by Chancy Croft, June 12, 2003). The next day the prehearing officer cancelled the SIME and the instant hearing was scheduled. (Letter by Sandy Stuller, June 13, 2003). 

MEDICAL RECORDS

The employee’s medical records contain relevant information with respect to her request for assistance on her SIME trip. The employee suffers from clinical depression and suicidal thoughts. (Behavioral Health Services Assessment, Holly Aldrich, February 24, 1999, pp. 2 – 3); (Behavioral Health Intake Assessment, p.1, January 30, 2001); (Chart note by Dr. O’Neill, February 11, 2003). She also takes various medications which should be attended to strictly, but of which she is sometimes careless. (Psychological Evaluation by Robert Trombley, PhD, pp. 3-4, June 28, 2001). Her husband is abusive and neglectful of her. (Behavioral Health Assessment, February 24, 1999); (Psychiatric Evaluation by Linda White, M.D., February 1, 2001); (Behavioral Health Services Crisis Intervention Progress Note, April 6, 2001). The employee becomes angry with her husband, whom she says she hates. (Psychiatric Intake Interview by Jay Collier, M.D., June 1, 2001); (Chart note by Gillan Smith, PhD, June 6, 2001).  She was assaulted on a trip to Anchorage, requiring medical care. (Emergency room note, Jane Heisel, M.D., September 17, 2002).

The defendants’ hearing brief relies on an opinion by James P. Robinson, M.D., PhD., a physiatrist and psychologist who performed an employer-sponsored independent medical evaluation (EIME) of the employee. (Brief of Employer, July 14, 2003, pps. 11 – 13). Dr. Robinson’s opinion is expressed in two letters, which are directly on point with respect to the issue before us. 

Dr. Robinson’s first letter states that the employee does not need a companion to assist her with luggage on her trip, as much as she needs someone to reduce the risk of inappropriate and dangerous behaviors. (Letter by Dr. Robinson, June 20, 2003) Dr. Robinson’s second letter states that Dr. O’Neil’s comments of June 6, 2003 did not change his views expressed in his earlier June 20, 2003 letter. (Letter by Dr. Robinson, July 10, 2003). The employee faxed to us a request for cross-examination of the author of these two letters. (Employee’s Request for Cross-Examination, July 14, 2003).



FINDINGS OF FACT AND CONCLUSIONS OF LAW
The prehearing officer ordered an SIME in accordance with her authority under AS 23.30.108 (c), which provides: 

At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

As 23.30.095(k) also grants the Board authority to order an SIME, in part, as follows: 

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. 

In this case, the record reflects the parties stipulated, and the prehearing officer found, that a medical dispute existed and an SIME appropriate. Neither in their briefs, nor at the hearing did the parties protest the necessity for an SIME. The instant dispute arises because the employee tendered a letter from her treating physician, which states that she has a compromised mental status and needs minding when in a strange city for a few days, as for the scheduled SIME. Although the employee states that this opinion is the only one on which we can rely, the employer refers to an opposing opinion as to the employee’s need for an escort, as well as the appropriate escort to select. The employee objects to our consideration of this opinion, based on the Alaska Supreme Court decision in Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).

8 AAC 45.900(11) adopts the Smallwood ruling and provides for objections to unexplored medical evidence as follows: “‘Smallwood objection’ means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; … .” The employee interposed her Smallwood objection to Dr. Robinson’s two letters the day the parties’ briefs were filed with the Board. Consequently, we are left with only the opinion of the treating physician, Dr. O’Neill, with respect to the employee’s need for accompaniment to the SIME, as well as the most appropriate person to provide that service to her.

We are granted authority to investigate matters before us in order to ensure that all parties’ rights are protected. AS 23.30.155(h) provides: 

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Based on our review of the record, we find a clear possibility that the employee could be further mentally or physically compromised as a result of her journey to California. We also find the record reflects a legitimate concern about her husband’s ability to assist her effectively on her trip. In order to ensure that the rights of the parties are protected, we are asking for the ability to consider further information, which could be readily available to us. Therefore, we are reopening the record in order to assist the parties in providing us with the information we have determined we need, in order to make a final decision as to the matter of the SIME travel arrangements.

In sum, before we rule on the parties’ request for a decision as to a travel companion, we find we must direct the employer to provide the employee with an occasion to cross-examine Dr. Robinson. Such examination shall be concerning the bases for his opinions expressed in his letters of June 20, 2003, and July 10, 2003. Such cross-examination shall occur within two weeks of the date of this decision and order, or as otherwise stipulated by the parties. Following this deposition, it shall be transcribed at the defendants’ expense and filed with us within four weeks of the date of this decision and order, or as otherwise stipulated. We will then close the record and rule on this dispute.

ORDER

The defendants shall provide the employee with the opportunity to cross-examine Dr. Robinson in accord with this decision.


Dated at Fairbanks, Alaska this 28th day of July,  2003.







ALASKA WORKERS' COMPENSATION BOARD




________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
                        John Giuchici, Member







________________________________________                                
                                 Dorothy Bradshaw, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EVELYN A. KEITH employee / applicant; v. NORTON SOUND HEALTH CORPORATION, employer; ACE PROPERTY & CASUALTY INS CO, insurer / defendants; Case No. 200017688; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of July, 2003.

 






______________________________________

                            



Victoria J. Zalewski, Admin. Clerk 
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